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TORONTO. ONTARIO 


--- On commencing at 9:45 a.m. 

THE COMMISSIONER: We might start by 
giving Miss Forster a brief summary of wnat has taken 
place. I think she should give fe a brief summary. 

MS. CRONK: Thats. ont . 

THE COMMISSIONER: Yes, Miss Kitely? 
ARGUMENT BY MS. KITELY: (Continued) 

Piankeay Ow ses 1 1. 

PplettroLct pesur,. acebage  s22.0Lemy, 
submissions yesterday having explained to you the 
approach that I have taken as to taking the Atlanta 
Report on the one hand and Exhibit 328 on the other 


hand. 


Whatel@proposesto dostor ecthe next 
number of pages is to cross-reference the criticisms 
made by Messrs. Haynes and Taylor to the Atlanta Report 

Piatiecouldustart,eaSir,ywatethe: bottom 
Otmpages?2en Theatirstetable,por.figure rather, by | 
the Atlanta authors was the mortality rates and that : 
is referenced at page 5 of the Atlanta Report and 
page 1 of Haynes and Taylor. 

I have two comments on this arising 
out of Haynes and Taylor. That is, the investigators 
who did the Atlanta Report were unable to obtain a 


Specific mortality rate. Secondly, sir, there was no 


ya tuste stoim ef | > maMOT Ba TMI 
east eed S6dw 30. peeeee teas 
yiomme tetve 6 avai: bivota e 
Sveti: ef soat . soe. 
S¥vlediA B6iM bey :NSNOTSEI KOO aun 
(hounigasa). Xi ST Ta zm 

Ti voy mann 
ver fo Sf seagg go » abe «tte fiot = . ie 
ety soy od haptheliqee paived \abysteay) #1osae ime | 
) conels& oft potter of s-tedpd evel D fede dososgge 


NO  ————————— 


uevto ati? no ALi oldidxll bea bead of@.ens nO cages 
- bisa 
pon eat <202..0b of senmgrg T sod 
ane {6123220 -2H% étage tes-aunme ot ad aspeq ic vSsdmrl 
suoqul sinslth ent ot 7oeue bak weltyet ,exeeet vd obam 


meiaeg@ ads 22 .428 , 34898 Bless. rt ai 


vd .xerigee evap la vo ,6ldee geze2 ed? $5 epsq 26 

gary bee negay Voileszon wad Sew Qdeisve eyneisA ofa 

| Sate seoqer agadslsaA on? To ral epey $s be%asisiet et 
-tolye? bas aenysh Yo f apsq 
etiaizve aidd ac ednenmnon owt sven 1 
eqodspiswevat odd (2f cent, .rolysT bos eenyetl aa . 
on | 


i pics 
Om BBW S380 \7i8 oa: me = te ‘ 


24 


25 


ANGUS, STONEHOUSE & CO. LTD. Kitely (Argument) 1590 
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account taken of the types of severity of cases. 
These are two criticisms made by Haynes and Taylor 
which, in our submission, are very important because 
as was indicated, the age of Peres ron can be an 
indicia of the severity of heart illness. 

THE COMMISSIONER: iechougntethat the 
problem was that while they were younger children, it 
wasn't younger children that died. Wasn't that the 
problem? 

MS eh lE GLY: You are referring to 
the ward conditions and features of cardiac population 
studies, Sir, which is the ones done by - sorry - the 


wardeDOpulatwon, miablesul 22 ande3e 


THE COMMISSIONER: Of the Atlanta 
Report? 7 
MS. KITELY: That is right, sir. 
Those were the ones done by the - 


the work, at least, was done by -- 


THE COMMISSIONER: Yes BALL aright: 

MSPRKGTELYS By Dr. Rowe. And the 
criticism is also made later on with respect to that 
study: 

The point, sir, however, is that there 
was no real attempt to factor out age and when one is 


dealing with multivariant data, it is important in 
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Croc Osi vero msoOlvasconec Lusi on pucOgtryutlOmractor 
out as many of the variables as is possible. 


THE COMMISSIONER: VOc wou dO anave. 


that they were younger patients during this epidemic 


the wrong impression that while the probability is 
period, it was not the younger patients who died? 
Did I misunderstand that? 

MS. KITELY: I think where that is 
Comuncmcrom sir yal SmamcOnclLuslonathat arises Ouc LOL 
Haynessandmlay lon weminecact, —lopolint vou Cogit. 

THE COMMISSIONER: Ala cront. 

MSP Le uy What they did was they 


re-did Dr. Rowe's - actually, the easier thing is if 


you are using Haynes and Taylor, if you go to their 
Table leand,2, right at the back, and what they did 
was they took Dr. Rowe's data that had been in the 
Tab lesm) wee andeceinethe; Atlanta Report. sAnd. if you 
recall, Dr. Rowe had taken in an extra 40-odd children 


and they re-did the data. They have new probability 


Table 1, they were, Haynes and Taylor, concluding 
that it wasn't necessarily the youngest but the 
Agee oy wis coe SenOtetcbate conclusion. But the way 


in which the whole problem was approached, which was 


not to.single out or factor out a single variable. 
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Now, all Haynes and Taylor did was 
eheyetookathe@raw datagthatethe Attantaypeople had 
used, which came from Dr. Rowe, and Haynes and Taylor 
couldn't factor out a single variable either - re- 
doindcelt they couldnetrecomestoea conclusion that it 
was the younger ones. Our point is, Sir, that their 
proper epidemiological studies should have factored 
out one category. 

In the next part of the Atlanta Report, 
done at page 7, is the ward conditions and features 
Gtecardiac) population ws. Lehave notedjisirparsix 
comments made on page 23 and all of these comments 
COMesOUtEOL, bxbil putes lcs 

For example, the study focuses on 
the circumstances of care in general and not on 
specific individuals. Haynes and Taylor concluded 
in point A, on page 23, that tne general findings may 
bear no relationship to the events that led to the 
demise of specific patients. 

ThemnexGrvcrrcrei sm, @sir, 1s one’ that 
applies in an assortment of matérial. in the Atlanta 
Report and that is with respect to the actual tools 
used by the Atlanta authorities. 

They had multivariant data, they 


used univariant tools. One of the points made by 
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1 

Z Haynes and Taylor, at page 4, is that if you apply 

3 multivariant data and univariant tools yOuUsmMavamend 

4 up with what they have called "false positives" and 

5 "false negatives". 

. And the reference, Sir, is at the 
bottom of thers tirstenulle paragraph, starting for 

/ "Statistical analysis". 

2 If you look about two-thirds of the 

9 way down: 

10 "Specifically, it would be more 

11 appropriate to use multivariant 

12 techniques to avoid spuriously 

3 concluding that certain variables 

were associated with the wards 

being compared-false positive 

ae conclusions-and to avoid the wards 

16 being compared to avoid missing 

17 real associations which are false 

18 negative." 

19 NOW, the ye JOse Ons tO Saye: 

20 PineastaLiang. tnescm.ticlusms, at 

: Should be stated that doing more 

: sophisticated analysis will not 

a necessarily change the conclusions." 

23 Because they don't know that. 

24 
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"That any real strong association 

is unlikely to disappear with multi- 
variant techniques and that a partial 
adjustment Hoa lece avoid over- 
interpretation, is to use a probability 
ratinggotelessethany.0b.™ 


So, they are saying this: They weren't 


EOral lymOute toe lunche-sandinosonesisosuggesting that - 
but they used the probability ratings of .05. And if 
you look at page 7 of the Atlanta Report, you will 
see, Sir, at the last sentence before the heading 
"Results" - and this paragraph applies to the rest of 
the report - it says in following sections: 

"Statistical significance was defined 

as 20.05%" 

And the comments made by Haynes and Taylor is, that 
particular ratio was an inappropriate one. And if we 
were to try to make up for that the way to do that is 
tO use sa probabi ELL yeLatloeOLenot lessee than .01- 

The next criticism made by Haynes 
andmiay lore Se LOund scdite) Onn pagen2cr isite. 24 ‘am 
highlighting them. There are many others in Haynes 
and Taylor, but the next one is with respect to the 
be UR 


In. the Atlanta Report it concludes that 
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1 

2 there was an increased utilization of the ICU and 

3 Haynes and Taylor suggested that it might have 

4 accounted for an increase in the number of severely 

5 ill patients who were cared for on the floor. To 
determine if there was a difference in policy for 

: ICU transfers, it would be necessary to have 

d additional information. They saw that as quite an 

8 important factor because if one is looking at 

9 hospitals, one doesn't look at simply ward A in 

10 isolation from the rest of the hospital. You have 

11 to look at the entire hospital. So, their criticism 

12 was quite, in my submission, strenuously made. 

a THE COMMISSIONER: Well, maybe you 
are right. I have some trouble with that increase in 

ie deaths was in Ward 4A and Ward 4B, to a lesser extent, 

15 it wasn't in the rest of the hospital. 

16 DSi dsc lave Mr. Commissioner, I am 

if going to come to the actual numbers in a few moments. 

18 THE COMMISSIONER: Yes. 

19 MSicuehdLEay = If you bear with me. 

ng Tiesnext Criticism Onypagesi4 of my 
submissions - and this was a very strongly worded 

a4 comment, sir - the data provides a very limited amount 

22 of assurance that changes in surgical procedures and 

23 referral patterns did not influence the increase in 

24 


7 a Rt 


agencies 


es 
gyi! based: opi a noe or 


3A ‘cote i alle Sei 18 


not yoifog at soneasi04e Seam Gxedd 21 satesedeb 
aver! oF Ysseseben sd Sivew gh ceretensss UIT 
ne atiup ea 2809 wee yoda? cnokdemeotal teaotsibbs 
se gaisool eh eno 22 seusbed todos? dassicgms 
ai & beew yLgike de 00L 3 %meeed eno ,elatiazod 
eve uot .isdlquod ene. 26 sees @dtymor3  noisslost 
maistels> thet? 08 .lesiqent suftao edt te: Aool oF 
chem Ylevodesase sokeeladpe yo mi- .sd.up. mew 

uoy séyum lie .-AgMOTSSIMMOD 2HT 
at ceesznal sads dgiw eldwoweamte evad I -3iptz exe 
fnetxs apeesl 6 od ,8D boeW Bos Ad Suet ot Esw atiteab 
-istigaon ads 26.2809 93 oH). 3' neew tt 

us 1 ,2enoieelame? .aa- cYaetea . an 
0S rato Oa ® rid) aiodasitibadeine sat ag emoo.ot pmiop 

ul eRMOFSRTMMOD SRT 

sm Agiw teed wc YT,  s¥NhEa 2am 

ya So #2 speq ng. waiektiso sxon ont 


bebacw ‘Cneo etm erat ® eeavala= Boe - enotssinadue 


snavomae as ee ~ Ada” <2 aamuman 
Baar peEleeees (b eepnecio YAds oonstiaEs 26 
ot exaenoak; gon BL exietisq lersetez 


7 


_ ' -_ 


M 


‘Zi 


1 


Me 


24 


as 


ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


Kitely (Argument) £596 


MOttaiety. 


Number 6, on page 24 - or paragraph 


"The results of the nursing care 
study are of little value in 
evaluating possible causes of 
mortality because the nursing workload 
estimates were available only for 

the day shift while the excess in 

mortality was restricted to the 

Vain S fale, pq Bs eh eit 
Andel come; ]sSi,, to the ward POCUlaclOneSstucy mel 11's 
is Dr. Rowets.One of the criticisms made by Haynes 
and Taylor on page 6, and I referred to it on my 
submissions, is that the design of the study leads 
to the evidence - leads to evidence that bears no 
obvious or necessary connection to the patients who 
died during the period. The "design", sir. 

Secondly, the sampling was not random 
or systematic even though in the Atlanta Report, 
Meso ieee tel Secescripcd asmrancOnm.,@e ntact, 1 was 
POUgiViyeecvernyethi rds patient.) | butethis is, where; they 
tossed in anextra 40-odd patients. It wasn't even 
every third, in a sense of real randomness, because 


the Atlanta people had some input into it. So, there 
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ANGUS, STONEHOUSE & CO. LTD. Kitely (Argument) oe 


TORONTO, ONTARIO 


wasn't.a. regularity of the randomness. 

Thirdly, the Haynes and Taylor comment 
that because the sample did not match the age 
distribution of the deaths of which we are concerned, 
it is possible that important differences in severity 
and prognosis were missed. 

Pour col ypeslr,echesvallaityeor. tne 
assessment of severity and prognosis is questionable 
because of the little information upon which it was 
made.e. lerefter vou, Sir, tO. Exhibit.141 which was, -- 

THE COMMISSIONER: 141? 

Mone Kel iy: Yes. 

THE COMMISSIONER: Ohya tieate.s 
Dr. Rowe's? 

MSs ah try: Thatel setloncl yee S127. 
And the oe eee was Simply to point out to you 


the very limited amount of information. 
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TORONTO, ONTARIO Kitely (Argument) 
Bot 
Beiynr 4 
2 And what Messrs. Haynes and Taylor were saying is 
3 that it was so small - that one has to question the 
4 validity of the assessment of the severity and 
5 prognosis. eelhat tone *pileceiofepaper, sir, leads to 
| 6 very enormous conclusions and both Haynes and Taylor 
: ancl GaERowe eas elucindicatedyehad tai fficultyewith 
) it. 
8 
Thesnextecnrticitsmprsir years that no 
| 2 assessment was made of the liability or validity 
10 of the scale of severity and prognosis. And if I 
11 can, sir, refer you to what is called inter and 
12 intra-rater reliability, and these were terms 
13 that you heard during the course of the evidence 
of the authors. 
14 
TiEAeecouldmanalogize iantrasrater 
> reliability to a teacher who has 40 papers to mark so 
he or she marks one paper at the beginning of the day 
17 and the 40th at the end of the day, they could be 
18 very similar papers, but get véry different: greaters. 
19 If Dr. Rowe was doing 807 of those 
20 exhibits. 149 and there was absolutely no effort 
1 to determine intra-rater reliability then Messrs. 
7 Haynes and Taylor say that is highly questionable. 
The other aspect of reliability is 
2 inter-rater reliability and there was no effort 
24 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


Kitely (Argument) 


1 
2 on the part of the Atlanta authors in their methodology 
5 to compare a cardiologist with another cardiologist 
4 or a pharmacologist with another pharmacologist, 
5 and the same criticism applies. 
6 During the course of their evidence 
they were asked about the extent to which one 
‘ pharmacologist can disagree with another one and in m 
2 submission itis avery important deficiency, anda I 
9 base that on the conclusion reached by Messrs. 
10 Haynes and Taylor. 
11 Byawaymareexampile,, Sir ,yoOngthesinter— 
12 rater reliability if we assume for Peeeenen: 
13 that the categories used by the three Atlanta 
a counsultants were consistent, and I will have to 
~ ask you to make that assumption for the moment, and 
2 tieoncereviewsethemmaterial afsone tries to find 
| 16 


deaths where two of the three agree on Category A, 
Tteredtices accordingurorourmealculations topfive, 
and they are Woodcock, Belanger, Hines, Pacsai and 
Cook. 

THE COMMISSIONER: Sorry, would you 
say that again? 

MS. KITELY: If you assume that the 
threeeconsumtants,acardiologist gipathologist’ and the 


pharmacologist:started from zero, they had relatively 
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1 
2 Similar assessments which is a big assumption because 
3 they all reached - 
4 THE COMMISSIONER: THEECaLarolLogist , 
5 you are talking about Nadas? 
6 MS -fKUTELY Je eNadas: 
: THE COMMISSIONER: Kauffman? 

MS DORETEELY ve eYes< 
: THE COMMISSIONER: And who was the 
S other one? And Rowe? 
10 MSe KETELY 72 SNOPinotwRowes Fi Desa: 
11 THE COMMISSIONER: Oh, yes, DeSa. 
12 MS@EKITELY 2 Roweidid’ theecso7y Al am 
13 talking about the 36 deaths now. 
14 THE COMMISSIONER: Yes. 

MS KIlTELYs lt you@take those ithree 
2 and you have to make a leap here and I recognize that 
16 because they all rated it differently but if you take- 
17 THE COMMISSIONER: It has got to 
18 reduce to three because DeSa only had three. 
19 MSomN LEG Ys aeNOye LeyOuslLook@atithe 
20 babies that were in Category A. 
1 THERCOUMTSSTONER: @4Yesi 
os MS) Wel GY: eeAndeiimyounusay tin Order 

to place them in Category A two of the three have to 
23 
agree. 
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THE COMMISSIONER: Oh, I see. 

MS. PRITELY: STHis®is®ancexercise = 
Team not Saying it is scientifically founded, »sir; 
feanetryvingstoerilustrate the,inter=rater reliability. 
If you say two of those three must agree before it 
goes into Category A, then according to our cena Darcie S 
it comes down to those five. That is simply an 
1iaustratLtony sire Oreinter-rater reltiabidity;, but 
there was no effort at inter-rater réliability. 

The difficulty with my putting what 
illustration to yOuMLSe that at. oughty tombe two 
pharmacologists before they get into Category A, two 
cardiologists and two pharmacologists. 

THE COMMISSIONER: Yes, all right. 

Moe Lita One page= 25, 8sit,, 1. Le Ler 
again to Dr. Rowe and his 807 patients and again the 
comment that there was no inter-rater reliability. 
The authors agreed as I have indicated on page 25, 
that the lack of inter-rater reliability was a flaw 
ancuethat word 1s sinwquotation marks, Sir, because 
they agreed to that word. 

Back on page 2 oPmES 1 Ie Sra CONC lus or 
reached by Messrs. Haynes and Taylor that the basic 
design is weak for identifing possible explanations 


for the increase in mortality. 
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i@thenscome, siryeto thes+probabiiity 
rates, and what I have set out to be consistent with 
the comments on the previous page about probability 
Patessoretessethanl0e> or-0vl, vase are the tables 
and the probability rates, and you will see, sir, 
in Table 1 if you look at Atlanta - now not all of 
these fall by the wayside on the probability rate, 
Buceicayou look at the third one on Table 1 which is 
medical versus surgical treatment the probability 
of°0.26, the next one,’ prognosis for Surviving 
hospitalization medically treated, my copy doesn't 
have a probability rating. I have looked at the 
E1rlescopy ;-~Sne think Tt Psi®ithe "one *youvhavey sir) 
and I don't think there is a probability rating on 
thats 

It is possible“that during the course 
of the rating of their evidence they gave a rating 
and I was unable to locate it. 

The prognosis for surviving hospital=-_ 
ization surgically treated patients, the probability 
is 0.046 and pre-epidemic and post epidemic 
admissions is 0.074. 

EieyouPrlookfat table 37) siry the 
probability rating for severity is 0.19, medical versu 


Surgical 20s GoMand prognosis -0.88% 
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Now, sir, if I could deal with page 
26 of my submissions, the comparison of epidemic 
period deaths to deaths in other periods, my comments 
On page 26 again arise out of eee and Taylor, andthe 
first point. is that the study was necessarily 
retrospective, and it is in their submission subject 
to some important limitations. That is a general 
Shahi ener chin. 

The cardiologist was not blinded to 
the purpose of the study or the groups to which the 
patients belonged.Nor were the ratings blinded. 

Inesnext, sity iS 4 evety. imporcrant 
criticism, and that is that the cardiologist's ratings 
were based on ad hoc qualitative scales. The more 
Subjectivity there is in such an analysis in our 
submission the less the reliability, and the task 
that they were asked to perform was very subjective. 

Next esltG,the paciologist., sand 
pharmacologist's judgements are partly subjective, 
unblinded and of undetermined reliability and validity), 
and that comes right out of page 10 of Haynes and 
A= isi Veal 

Again with reference to this study 
Cav lasewi tne probabt ti tyveratesaot less than 0.01, are 


of questionable value, and if I can ask you to turn 
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to fable 7 of the Atlanta Report, and again I don't know 
that they all have this problem but if we. look at 

the } scores assigned, the status on admission,is::the 
first table and the PoC tome oOo eee TOUnOSTS. On 
admission 0.4. Timing of death, on the next page, 

sir, 0.4. Mode of death is 0.02 and higher level of 
care desired, 0.97. 

On the next page by the way, sir - 
Table 8, sir, I again don't have a probability rating 
for that, and if I missed it in the evidence it is 
Seo St oie y = 

Each of these tables, sir, and they 
are very important tables, have probability ratings 
greater than that which Messrs. Haynes and Taylor 
Said would be useful given the tools that the Atlanta 
authors had “used. 

The next criticism, sir, at the bottom 
of page 26, is a quotation from Hayne seanderay Lor, 
and if I might refer you to the text on Page 11..) And 
in my submission it is a very important conclusion. 

I have’ taken from paragraph (g) on page 11 of Haynes 
and Taylor which indicates as follows: 

"The final categorization of - deaths 
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combination of the separate scales for 
tire cardiologist, pathologist stand 
pharmacologist plus the empirical 
observation that deaths during 

July 1980- March 1981 period were 
clustered in the Pres lasparti cular 
period of time). Insomuch as the 
scales were not assessed for reliabilit 
or validity and were used in an 
unblinded fashion, the categorization 
of deaths may be incorrect and may, 
thus, lead to misleading conclusions. 
It is not possible to determine whether 
or in what fashion the categorizations 
are incorrect without determining the 
measurement properties of the individua 
components and their combination. 

That is, it is possible that the 
process of categorization magnifies or 
reduces any deficiencies in the scales 
Onewhiichweeictels based...) it could thus 
lead to overestimates, underestimates 
Or accurate estimates of the number of 
deaths which were due to untoward 


events rather than natural consequences). 
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| ieee, 
1 
2 Returning to page 27 of my submission 
3 igi glepige jebeiachlentGin qeahe If el) poheleUl Wedeherkates uh} “(epi = 
4 and that refers again to the Haynes and ee and 
é they suggest that the comparison of the epidemic 
period with the following period fails to consider 
? such variables as the level of scrutiny on the ward 
Y and the level of care provided as possible contributor 
8 They suggest, and this is on page 12, sir, and at the 
9 end of the first paragraph before the heading results 
10 about the fifth line, quote: 
11 "..-failure to measure these difference 
“5 could well havedistorted the interpretatio 
of the data that were collected." 
iS THE COMMISSIONER: Where is that? 
ig MS= KITELY = sPage.12.0£ Haynes. 
15 THE COMMISSIONER: Yes. 
16 MS. KITELY: Above results about 
17 eigloe idalametey ALA eit 
18 THES COMMiSS LONERs6 eh Eth. line up? 
19 
20 
Pie yo |} Mathavavs ats 
22 
25 
24 
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Monee Choy lie @ i rr tch, bone ep ws ier: 
"The quote failure to measure these 
differences could well have distorted 
the Prd Weta Sin YOU 
the ditlerences “having drawn “from =the “text, ts that 
they are. suggesting on the one hand the scrutiny and 
on the other hand possible differences and level of 
care. They are not saying that that hanpened but that 
these were possibilities that aren't: factoredin. 
Lie iecoulre rerurn=to~pagema/ Of +my 
submissions, sir and this is a general conclusion 
by Messrs. Haynes and Taylor at page 13, where they 
suggest that the: 
“The division of July, 1980 — March, 
1981 period deaths into Categories 
A, B and C, suggests that at least 
50 per cent of the deaths were 
regarded’ as suspicious by at least 
OneTOtmrNescardvo1oarse = =spathologist 
CRE VnacmMaAcOLOgGTs ee. =Whrortunatcd y+ 
the measurement properties of the 
categorization are unknown and no 
comparison is provided with deaths in 
Other periods, ‘so'’that at ws* problemati 


how these results should be interpreted 
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1 
¥ from an epidemiologic perspective." 
3 On the top of page 28, sir, there is a paragraph that 
4 I, in my submissions which the word Sashes is 
F doing double duty and I will ask VOU LOeLonO res t. 
The final conclusion reached by Messrs. 
; Haynes and Taylor is set out at J on page 28. That 
j ese 
8 sMoOsteOfsthe sfindings anpthisestudy, 
9 of . potentially great importance, are 
10 based on data of uncertain reliability 
11 EN Nal WeaUlsiemhie ice 
1 Tee USssOurnsSubmission,s Sir, that. haying 
canvassed just some of the criticisms of Messrs. Hayne 
i and Taylor that there is serious difficulties about 
- the extent in which you can rely upon- it and@ to the 
15 extent that it is necessary as part of 
16 the pattern of increased deaths -- 
br THE COMMISSIONER: We don't need 
18 Atlanta for the pattern of increased deaths. 


MOP er OUNNavemcot thesracts.of 
increased deaths. 

THE COMMISSIONER: Yes. We know the 
number of deaths and we know the number of deaths 
for the period before and the number for the period 


after, 
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AUGUSSSTONENOUSEE i O)-10 Kitely (Argument) 


1 
2 MS. KETELY: § Toe the™ extent that the 
3 conclusions reached by the cardiologists, the 
4 pharmacologists and the pathologists are relavent 
5 COmuiemlevCim Ot SUS pEecLon attached toy the deaths and 
6 LOeLNe@ extent tiats tne= commission Counsel wish to 
F rely heavily on those conclusions. 
TieecOvLoo LONER: le dOnwst think we 

: need to do Ehat either. "We have our own cardiologists 
e and have our own pharmacologists and I guess that is 
10 what we have. On that basis do we need Atlanta 
11 for the purpose? 
12 MS-e RDG Ys sb you wish to disregard 
13 Atlanta. 
4 THE COMMISSIONER: ~ I dont intend “to 

disregard Atlanta. Atlanta is one item of evidence. 
= Ome CUNY en leagree . Slime eT his 
16 chapter or the portion of my submission are problems 
17 related to the evidence and I am suggesting jto you 
18 Ebat sthesreasonsstoretne dir tculty ein -accepreing 
19 wiolesneartedly the conclusions. Lleappreciate, Sir, 
20 that Haynes and Taylor was not read in total, nor a 
a1 BoedL eed mOt@at tent Oonapald =tOmitysbut Ll commend you 

POSLUCmLCAGIngsOrethe report in total. 
2 

Now, Sir, -- 
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1 
2 MoMmGRONK mie call SOrryatOrinterrupt 
3 my friend. Now that my friend has finished a rather 
4 complete analysis of the Haynes Report I Loner ery 
5 PalvEeness=to vou, that she is going to draw your 
attention to the conclusion expressed on page 5 of 
' the Haynes Report. 
j THE COMMISSIONER: Yes. 
8 MS. CRONK: At the bottom paragraph 
9 PCC nerOoguctiLon. 
10 THE COMMISSIONER: Yes. 
11 Moreh Thiet ss Cronk 1s talking, about 
Way AC Gelgulighie Chripae 
12 
MST GRONK see GS ail am. 
13 
Mee hye elawas, Dut) i wasn! t. going 
<e tO do it at this moment,. sir.. I will deal with it 
15 though. 
16 My ir tevde i cereterrincg sto thesparagraph 
17 Starting with "Despite" and I will read it: 
18 "Furthermore, although each of the 
19 individual studies can be criticized...' 
ie THE COMMISSIONER: Sorry, where are 
we now? 
21 
MS. KITELY: Roman numberal 5. 
22 TUES COMMISSIONER -s-Tnerpottom, of the 
23 page, yes. 
24 
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atts Sete Kitely (Argument) 161 


MSL Lif: 

“Although each of the individual 
Studies can be criticized from the 
perspective of epidemi@logic 
methodology ,taken together they 
provide convincing evidence that there 
was, indeed, a substantial increase 
Pecararologyewardsnortalucy «se 

As you said, sir, we know that. 

"..-can best be explained by 

onward events in the infants 

room of “4A, most strongly “associated 

with the working schedules of one 

particular individual ,during the July 11980 

Marche) 5 bape r1. Od. 

Sir, I was about to comment in a few minutes’ on the 
association and it was for that reason that I was 
feavingechnat partceuntreltater=. 

THe COMMIT SS LONER: BYes, abl rronc. 

MS. KITELY: What I wish to deatl:with 
next before coming to the association part of the 
Atlanta Report is what in our submission are the 
unexplored explanations for the post epidemic mortalit 


rate. My friends, Mr. Lamek and Mr. Percival suggeste 


a few to you. I have some that I wish to canvass with 
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you. 

As Haynes and Taylor suggested, number 
1: whether or not there was intense scrutiny of 
conduct on the ward might have peer Sec ACLOl.. 

THEs COMMESSIONER:. That is) Mr. luamek's 
DLOpOSL LION. 

MS-_KITEDY = lam not, saying ... disagree 
with the ones my friend put forward. You will see, 
Sitasunat there are l4intotal and all. I am suggesting 
tO -YOu,s,Sir,.in addition to the four by Mr. Lamek 
and not agreeing or disagreeing at this point, and 
maybe five by Mr. Percival there are other factors 
which ought to be taken into consideration if one 
is trying to justify the decrease in the mortality 
rates. 

Secondly, whether the transfer (to and 
from I.C.U.) guidelines were altered explicitly or 
implicitly;thirdly,whether the high ratio of deaths in 
the I.C.U. and the post-epidemic period indicates a 
consistent overall hospital cardiac rate. 

Conl dwleSavrSGim, there ris a ceference 
LO ta LOO. me De SNOULCmbGn CO stab les4- 

Higel sCOulLdmaskayou to turn to table 4. 
One of the difficulties with making comparisons on 


table 4, if you will recall, sir, the pre-epidemic 
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period. 

THE COMMISSIONER: Where eiay AL aealigie! 
table 4? 

Moma lB icy s tect lanta,ese tt. 

THE SCOMMISSTONER: = Table 4 1n Atlanta: 

Moe ee bleh cme lteVvOUawL lo recall. sir, 
the pre-epidemic period was 12 months, the post- 
epidemic period 15 months and the epidemic period 
9 months. I say that because what I am about to say i 
that you must bear that in mind. 

Peay OuPLOOk pasty ate tie: column under 
post-OR I.C.U. in the pre-epidemic period the 12 
months, there was 13 deaths. In the post-epidemic 
period 15 months 32 and in the epidemic period there 
was 19 deaths. 

If you look at the percentages of the 
total you will see in the next, immediate next column 
the deaths in the post-epidemic period are 66.7. 
Pereccnt me NOW, bawill asic Vou, Sir, to Look at this 
islepkiabe, <chel ispidealls wig a QUE 

iii COMMISS TONE Rs) fhxhi bit 125? 

MS. KITELY: The hospital, the graph. 

THE COMMISSIONER: Oh, yes. 

Moe shLTELY:) You will need a straight 


edge to do this or a magnifyingglass of some kind. 
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ioe COMMILSOLONER aL onave, lots Of 
straight edgesbut I have no magnifying glass. What 
do you want me to do with it? 

MS. KITELY: I am going to refer you 
Bel cakes 

THE COMMISSIONER: The Registrar 
usually can produce almost everything. Do you even 
have that as well? Now he has failed us. Can you 
imagine the Registrar not having that, a magnifying 
glass available? I have got the straight edge anyway. 

MoOMEeL TR emma lial ght yesilae Team 
directing my comments on the left hand side to all 
Cardiac deaths and that is what I would call the 
red. 

RHE MCOMMESS PTONMR a Vestal ler tonic. 

Moe Leo oe Cie nLedgdots. At. the 
bottom we have the years January to January. What 
UewoulLamaskmyOUnLOsdG, sit, ei1sepDut Your Straight edge 
on the all cardiac deaths. 

THE COMMISSIONER: All cardiac deaths, 
yes. 

MS. KITELY: And if you would move 
LGOmtNeCeLiLstaredepeakwald PutcwvyOurestralgnt edge 
across the page on the first red peak. 


THE COMMISSIONER: Red peak. 
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MSeeNLIBLY2" lethink it ts October of 
BIG. .Sime 


THE COMMISSIONER: Yes. 
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Now, because we have got 10 to 20 on the left hand 
Side aaleamesiccestingstomyoumtnat, first .red peak, 
WhiGh. ysr October, -19/6.-= | 

THE COMMISSIONER: Page 14? 

MSE Yee (Was edO1ng —tO assay (13 or 
14. 

THE COMMISSIONER: Yes. All right. 

MS. KITELY: The second red peak, 
which I believe is the second one that I am pointing 
you to, is in November, 1978. 

THE SGOMMESSTONERs. .Yes¢ 

Mowe RELY ee Dc ethateis 13.01 L4. 

Due GOMMISSIONER: ves. 

MS, uKITELY: The next one 1s.duly, 
1980 which, of course, is the period of which we are 
interested. I would suggest to you that again is 
dances 4 3 

THES COMMISSIONER: Yes. 

MSU ekLIE YcmallarchsOm LISlsagain, we 
aresunterecsted gnm.g Thatois |i Orel 3s. 

Augustwot L982 0— vou fave to move your 
straight edge down a little bit - I suggest to you 
pom lem November of,1982,.1 suggest, 1s 11. 

Tite COMMISSLONER: Wes. 
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highest peak, it is the period of about which you 

abeq COncesnied,, 1c gocsmirommels) Or Iie Wi om 2); 

HOMmLOM US OD TS ss ANd vin ey my Submission if ore were 

to look at all cardiac deaths as opposed to just 

cardiac deaths in one ward, what happened during the 

period in question is not extraordinarzly.outiofiline 
2H COMMISSLONERs: INOs noi. Ieethainik 

that is accepted. It wasn't extraordinary. The 

hospital had no way of knowing unless it was informed 

By sthetcardiac By bwnne.wardipeople that all of these 

deaths were occurring on Ward 4A and 4B . 

MSOs TE LY sap ayese 

The point, sir, is to simply show that 
if you look at that entire period of time -you have 
heard evidence about peaks and valleys - and the peak 
in the March ee ake certainiy the peaky, dine the July. 
Perlod me ones ooksvat the entire: hospital Ste vstmot 
extraordinarily out of line.» 

It is my submission that while many of 
deaths were on Ward 4A and 4B, if you will consider 
very importantly the I.C.U. problem, and if they 
went from in the post-epidemic period dying on the 
ward to dying on the I.C.U.,is that isconsistent with 
the overall hospital death rate. That is something 


that you ought to fake into consideration. 
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1 
p THE COMMISSIONER: But are you suggesting 
3 that the I.C.U. level went down as the 4A, 4B level 
4 went up? | 
F MSiaete Lilly ve Mele iwaneniotesucgesting 
Goa. 

6 

THE COMMISSIONER: Well, I'm sorry. 
d I just don't understand what your point is. 4A and 4B 
8 the levels are right here, as you can see them, there 
9 Piel Como MicrOr mec Verso Ge? tethink? 
10 || MS.) KITELY: Yes. 
11 THE COMMISSIONER: There peaks are 
is almost all founded in the epidemic period. 

Merely see Yes eibucll ft one considers 
4 ChatealnosoLtawetSemlany splaces... 
AS THE COMMISSIONER: Yes. 
15 More wii eAnUsnOtesjuSteOher ward, 
16 and if one looks at the overall death rates for the 
17 period in question, then the fact that there having 
18 been a peak in one ward contributing to the overall 
19 hospital mortality rate, in our submission, does not 
x make it extraordinary. 

THE COMMISSIONER: Yes. But then - 
‘ I don't understand it, but I hear what you are saying. 
a2 I don't quite understand it because ... 
23 MS. KITELY: You are having difficulty? 
24 
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THE COMMISSIONER: ... the information 
is that there were peaks at different times in the 
‘hospital. There is nothing whatever to do with what 
the peaks were to do in 4A because the whole poTmiyor 
the argument that there was a cluster of unnatural 
deaths was that it happened at 4A and 4B and didn't 
happen elsewhere. 

MS. Gh LTELY: geButiit eby way tof an 
example, it was happening on 4A/4B because the patient 
ele}bWehgee ye efene ahehwem Il ates bis 

THE, COMMISSIONER:  -Thatimight ene Tate ty = 
that, of course, might conceivably be but we really 
have no evidence of that. 

MS. KITELY: Well, that is exactly 
what Haynes and Taylor Says. 

TOE COMMISSIONPR ee elhat ers true = But 
we have no evidence of any one having any trouble 
Of oan Gapat Lentsest ntogslaciall . 

Mota LI EoY sel don’ t know 2 that as 
quite the case. 

THE COMMISSIONER: Well, perhaps not. 
There were some times. But any time any of our babies 
there was a problem with getting them into Toners Us 
something happened. Of course, sometimes the babies 


died when they got into I.C.U. but that was because 
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the onset of terminal events came on and they couldn' 
3 do it. But they were able -- 
4 MS. KITELY: I agree with you, sir, 
5 that we don't have witnesses A, B and C saying they 
6 COULCMiOusC et mMUADILe SE, ANd 4 1NLO Lec... 
7 THE ‘COMMISSIONER: Right: 
MS. KLiTELY:* What Haynes arid’ Taylor 
: have suggested is that it was clear from the data 
4 that the I.C.U. wasS over utilized and it was they 
10 that suggested that could mean - and I appreciate 
11 that we don't have the X, Y. and Z examples,that the 
12 babies were not being moved from the I.C.U. 
13 THE COMMISSIONER: But there was no 
14 Or OrtL Se you see, there was only, I think, what, 
£ three babies under constant care that we had in all 
of this list? There is no efforts to get any of these 
= babies. Pacsat and Cook —“Pacsar they got into@=1-«c.U. 
17 anaecOokstnevystalled. “Wasi tut) COOK? sl am “sorry. 
18 deeciiilnkwutawas= COOK. 
19 Mowe is cts US DOSe rs 
20 THE COMMISSIONER: But where was - 
1 ; MS eh loboe wonemtact that we can’ t 
D9 get the 36 babies into this scenario that I am 
proposing means that you are looking at 36 ina 
24 
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vaccum, and I have to extrapolate to answer VYOur 
question, sir. There was dozens of Other babies 

on those wards and if there was some problem in 
getting patients into*and “out of IPCYUK“out to quickly 
and not back in quickly enough. 

THE COMMISSIONER: You mean that maybe 
the other babies were being looked after too carefully 
and that these babies weren't being looked after 
well enough? 

MSs "KITELY:S8T am not™suggesting ‘that 
well enough. 

BEL eieanecoming Eromnsit, ls uthac 
there is evidence that the I.C.U. was over utilized 
There is Haynes and Taylor suggesting that that was 
the factor that ought to be examined and was not. 

And if one looks at the overall hospital 
death rate during the five year period that we have 
there is no extraordinary peak. 

tHE COMMESSTONER= Yes. IT eunderstand 
all of that. I understand what you are saying. 

MS. Kl TEL Ye YOu svareriaving difficulty 
Walt Hineel th? 

THE COMMISSIONER: | iL -don'’t understand 
the conclusions that you wish me to draw, that's all. 
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1 

2 thatsyou havesedifficultyewith alsoyesir® 

5 THE COMMISSIONER: What worries me 

4 avoutethisegraph=is noe the overall picture, it is 

: the Ward 5A, 4A, 4B graphs whieh shows’ all of the 
peaks taking place in the epidemic period and that 

: those peaks do not necessarily correspond with the 

d peaks in the hospital. 

8 If they did correspond with the peaks 

9 in the hospital it might be of some help because 

10 we might be able to say there is something going 

il on in the whole hospital. But because they don't, 

0 Peat looks to me as though there is something going 
on in the whole hospital, but because they don't it 

looks to me as though there is something going on 

i in 4A, 4B, you know? 

15 MS. KITELY: Of course, what you are 

16 trying to decide is¥whether there was or not and 


Lor anwassortment of=reasons’ >. - 


THES COUMIS>S LONER oe. eSce AL erlont . 


MS. KITELY:...our bottom line is we're sugg- 
that you may have an inference of what was going on 
on 4A and 4B but may not be able to conclude what it 
was. 
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29, sir. What I have set out is further factors 


which one should be considering as an explanation of 
the post-epidemic change in mortality on the ward. 

The next one is whether the creation of an intermediat 
Pee. Geen lte ni Senovembennrss o2eand Le tiseafter«the 
epidemiceperniod. BEButewhether itehadwany teffect on 

the level of care; whether the attention drawn 

to the hospital might have resulted in a reduction 
Olereterrals. —)Weshaveano 1dcanmetedontteknowsitelt 
can be measured but we don't have anyiidea. 

Whether there was an increase in 
congenital or acquired heart disease in the . catch=- 
mentareas 
There is reference in Volume 93, page 839 - it was 
from the evidence of the authors - who agreed that 
there were an epidemic, to use that term, WEChGrespect 
to congenital or acquired heart disease, the Hospital 
for Sick Children was the obvious place for these 
chaidrenstoago. 

We have no evidence as to whether or 
notechatwoccurredhe Mean notMsayingnthatadt did,asir. 

THE COMMISSIONER: In the epidemic 
period? 

MS. KITELY:| Ii the: level of care neede 


by the children was arising out of an epidemic - and I 
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1 

2 use that word cautiously - but something going on in 
2 the catchment area of the Hospital for Sick Children, 
4 then the first place it would show up - en this was 
? agreed by the Atlanta authors = Ee in the Hospital 

for Sick Children. There was no attempt to measure 
¢ that. Could be because it is immeasurable. :- It is 

q such an enormous problem. But it is something that 

8 I ask you to consider. 
9 Next, Sir, is whether other hospitals 

| 10 experienced an increase with patients with congenital 

1 or acquired heart disease. 
| ni We know there is. a couple of eee 
| hospitals that would draw some of the same kind of 


patients as the Hospital for Sick Children and there 
WaS ho efforts to compare them. 

Next, 1s whether the new protocol on 
the deaths had any effect. We had heard evidence 
from Mary Costello about what happened when deaths 
occurred after the epidemic period. 

Next is whether the immediate transfer 
of patients off the ward on March the 22nd, had any 
effect. Whether the treatment of digoxin as a controlled 
drug had any effect. Whether the gradual implimentation 
of the unit dose system had any effect. Whether the 


activity of the Risk Management Committee had any effekt. 
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And in that connection I draw your attention to the 
Dubin Report - I don't know that you need actually 
LOOK~A Leet eS hau Dbuted GC aDage 68, Mr. Justice Dubin 
does say that the first meeting of the Risk 
Management Committee was heard in January, 1981. [It 
had virtually been non-existent during the period 
in question. 
Whether the increase PRON ostic 
ms-a.., saDpLOved inecune Of 1981) "and medical start 
and pharmacy had any effect. Whether the removal 
Ole cduiieavialseOLed,goxin from the ward Stock naa 
any effect. 

And in my submission these are factors 
which we have not been able to determine what affect, 
if any, they had. But if you were looking at reasons 
for the mortality rate having dropped off, I’ would 
asnay Cus LORCONSTOeT Chem im with thertour sthat, Mr. 
Lamek is postulating and the five that Mr. Percival 
USypostulating. 

COUlLOsibeCOMeR OW, Drietly, Sir, to the 
Pat Cece clesseconds DabtwOlmtiemalLlanta Report, + That 
is the association of deaths with hospital personnel. 
While Haynes and Taylor analysed this they came to 
the conclusion that if someone is looking at just 


straight numbers that there is an association. I thin 
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‘that is part of what is referred to in Roman numeral 
V of Haynes and Taylor. 

But I would ask you to remember, sir, 
Vidteiteciils connecclon that they had very little 
data to go on. They indicated, at the bottom of 
page 30 analysed the people that they expected to be 
there but those that they expected, and those who 
they had any documentation for, came down to, in 
my Submission, nurses. 

iy CUsw.l ie cCuli eto pagergil. in the 
first paragraph, the authors did not analyse these - 
it is in the third sentence - the whereabouts of 
other nurses who: were present in the hospital. There 
was something called a"master rotation" throughout 
the hospital and there was no attempt to look at 
other tienes who would be in the hospital roughly at 
the same period of time. 

They cdicnet touch the nursing 
SupeuVi SOUS eS i AT tnougiy Moe Lame, ne ard" a 
mini Atlanta for us,but he came up with 14 of 17 for 
one Ofethe Supervisors and 6 out of 10 categories -- 


THE COMMISSIONER: That is not too 


Surprising because there are only so many there... 


Supervisors. 
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point is that the Atlanta people didn't do it. 

THE BCOMMLSS LONE Rion Nowe 

MSc KLE Yee ASE tne y Sued do many 
Others. And the Atlanta people, in the next 
paragraph of my submissions, were not able to 
identify the members of the resuscitation team. They 
WereLtnere er ore ther 31mch eso rdeaths = 

THE COMMISSIONER: Well, suppose we 
could have identified that that is not - there was 
some misconduct it did not take place with the 
resuscitation team. It was after. They came after. 
They may have been responsible perhaps for accidents 
but they couldn't have been responsible for the onset 
of terminal events. 

MS wiki Th iVeceeol ry eVOu wares actually 
highlighting one of the very important factors and 
that is that the Atlanta Report doesn't say anyone 
is responsible. They say. some people had opportunity 


And if the resuscitation team was in the hospital 


to. respond. to the call, they were likely there... 
THE COMMISSIONER: Yes. 
MSc a KHLTELY ce8 berore the call. 
THE COMMISSIONER: Yes. But there is 
no evidence of any of them - of any of them being 


on the premises. We had all of these people - all of 
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7-L3 
JR/hr ; 
2 the opportunity for everybody who was there. But 
3 mind you, you are getting me into territory that is 
| 4 forbidden. 
: MSeekKerELy : Well, in my submissions... 
all right. We are trying very carefully to stay 
: away from the forbidden territory. 
j THE COMMISSIONER: Yes. 
8 MS. KITELY: Because the point of it 
9 is to simply show one of the problems that is high- 
10 lighted by Haynes and Taylor. You won't hear names 
1 coming out of mysmouthytsir. 
12 THE COMMISSIONER: Well -- 
MS en Pye | Cl) age 
. THE COMMISSIONER: Okay. I invite 
si envone cailwden taknow whethera,d can even 8 ines this 
15 et@alivoebutedthashvery, veryedifficult to conceive 
| 16 of assuming, assuming, that someone disposed of these 
| 17 Children. sel Caroma lmost impossible to conceive of anyo 
18 there . other than one of the nurses who was in 
19 attendence on the children. 
nn Can you give me any basis for believin 
anybody else could have done it? 
vas | 
| | MS. KITELY: Can I -- 
te THEe COMMISSIONER‘: aa,t Mean,» any, one 
. 23 instance it could have happened, but if there was a 
24 
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b= 14 


1 
2 tremendous number it would be impossible, would it 
3 not? 
4 MS) RLTELY: oo Mrs Commissioner, with 
5 the greatest of respect, I acne: VOuUmacCewLald inguinco 
F the trap ofa pattern and you are assuming. 
THE COMMISSIONER: But the pattern is 
4 important. 
: MS. KITELY: But you are assuming that 
9 there are 36 in that pattern. 
10 THEE COMMISSLONER: Well — no. No. 
11 VSeek lhl i ee Let. oejUS macs umes cor 
12 a moment there is a pattern. 
13 PoeeCONMLSSIONER: SYeS.y) BUC. One patter 
that there is is that there is a great many more 
* deaths on Ward 4A and 4B during the epidemic period 
| iS than ever were before or after. 
16 MoeKUORUY sa One tna ward? 
| 17 THE COMMISSIONER: On that ward. 


MSG List LCS. 


THE COMMISSIONER: Yes... or any place 
else, I suppose. 

More ome bute Liaewe. take. 361 — 1 
think Mr. Lamek eliminated 14, according to my count - 
OGelZe-—sletorget which 1t was —- and in the ones that 


he is recommending to you, following the highest level 
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Le) 


of suspicion, well, the more you break down the number 


oN) 


Liemressomes (Mtr Canteisetune association. And what 


nS 


I would ask you to consider, sir, is the next point 


in my submissions which is the absolute inability 


ws 


tO) pin down the physicians. 


Ov 


THE COMMISSIONER: Absolute what? 
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Moe KL LE LY geeAbDL lity on the part of 
the Atlanta's authors to pin down the whereabouts of 
physicians. | 

THE COMMISSIONER: They said there was 
no pattern, and we saw that. We saw there was no 
Pattern Of physicianssbeing present, during, this 
whole period. 

MS KIC Sir, the Atlanta 
authors, if,I. can take you to Page 20, concluded in 
Liem Dea lLaAgraphie Statin resi tS. atnate there, was) DO 
association between any physician and deaths, and in 
my submission that statement has to be put in the 
context of their evidence which was that there 
wasn't data upon which they could actually - 

THE COMMISSIONER: We have it. We 
have the data. 

MS. KITELY: We have the Table, sir. 
We have the schedules. 

THE COMMISSIONER: Yes. 

MS. KITELY: We don't have and what 
the Atlanta authors agreed to is that we don't have 
a schedule of any kind to show impromptu changes. 

THE sGOMMESSTONER: Dyes. All right. 

MS. KITELY: We don't have anything 


to show -- 
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THE COMMISSIONER: Supposing somehow 
or other it did happen? It just doesn't make sense 
that it could have been a doctor. They all took 
place between midnight and six per oe in the morning 
and the nurses are there. 

MS. KITELY: So.are the residents, 
Sire 

THE COMMISSIONER: I know, but the 
nurses would have seen the doctors being present. 

MS. KITELY: With the greatest respect 

THE COMMISSIONER: When they shouldn't 
have been, when they weren't called for. | 

MS. KITBLY: That 'ssexactly.whatit 
am coming to, sir, in my submission. 

THE COMMISSIONER: Yes. 

MS= KiTELY: ;eThat is.doctors don't 
just come when they were called. They were there 
more often, and if I could direct you to the bottom 
OfaPage.31 a0famy esubmission,.DY%. Kobayashi gave us 
evidence that residents are on duty from eight to 
four and on call once every three or four days. 

THEY COMMESSTONER: Yes. 

MS. KITELY: They stayed on the ward 
until they went to bed. 


THE COMMISSIONER: . Yes. 
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MS. SX GLERY Saniney tcameetorand Giro, 
They would have coffee. They would come unannounced. 
They would come before they went to bed at one o'clock 
Iti the Morning seeLtelSsnut sas Hagens only sees a 
physicdan on that floor when they are called. They 
are there more frequently, when unexpected. | 

THE COMMISSIONER: But, these 


residents change every month, don't they? The 


residents? 
MS. KITELY: They change in the Hospital 
11 every month, sir. 
12 THE SCOMMISSLONER se YVesic 
MS. KITELY: That doesn't mean they 
TS 
still don't have an association with the ward they 
14 
Wererone tn wulys 
15 THE COMMISSIONER: Well -- 
16 MS. KITELY: The point of this, sir, 
17 USenOGmLOBDPOMNLetingers at thewdoctors, believe me, 
18 and IT would not be going through this exercise, but 
19 simply to xeinforce one of the deficiencies of the 
Atlanta Report. 
20 
The GOMMLSS TONE Re weALily right. Well, 
21 
certainly there was no pattern shown as: far as any 
fa) 
given doctor was concerned being on. You say they 
23 could make last minute changes and there may have 
24 
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been one who made a last minute change that got him 
on the ward for the deaths of all these babies. Is 
Chatechespossipiiity that you envision. 

MS> KITELY = lam not suggesting 
possibilities, sir, I'm trying to leave the impression 
that there was evidence that we don't have that could 


Change the conclusions we do have. 


THE COMMISSIONER: Yes, Alllright. 
WellPeweaStarc witil,s birst Or alls, the CalbgLloLlogists 
are not on the ward at all unless there is stone = 
the cardiac fellows are not there. They go home. 

The only people who are there regularly are the 
residents and they change, the residents, for the 
ward every month; we have a list of all the residents. 

MOP ii ee eo DUCES. ty Dart. OL 
the difficulty is that you are seeing the residents 
functioning in a vacuum. They are on Ward X this mont 
and they never get back to Ward X for the rest of 
their period in the Hospital, whereas Ward 4 A/B 
was en route: to the sleeping quarters. 

THE COMMISSIONER: But wouldn't a 
strange doctor coming in attending to the children 
be noticed? Wouldn't a strange doctor if he wasn't 
oOnwdutyson that ward be noticed? 


MS. KITELY: In py submission the 
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evidence you have heard suggested that if they were 
stopping by, standing around having a chat they 
wouldn’t be noticed. 
at THE COMMISSIONER: Thatewismipifexactly . 
They would be dropping by and I am quite sure coming, 
and it is a shocking suggestion, they may even be 
COMmmngato see Chemotecheanirses .Prliathattistsosit 
probably happened -- 

MS ek lThiMs SeComingafor -cofiecs 

THE SGCOMMISSTONER:Y pFPOrecoLfeecior 
something of that nature, that is quite possible, 
but it would be only if they would go in. to attend 
to babies that they would create suspicion, not 
chatting with a nurse at the nursing station. 

MS. “KITELY: “%I-don'tcknow Mr. Commis~-ic 
Sioner, that you have heard evidence that it would 
create suspicion and the point of my submission is not 
“nOpsSayethatertuwould but that there were bodies 
there that were unacccounted for that were not 
included in the analysis of the Atlanta authors, 
and all it does is show association, sir. 

THE COMMISSIONER: All right. 

MS RISER: Whateut doesn't do is 
Show others that could have had association. 


THES COMMISSIONER: All right. 
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1 

E-6 2 MS KLTRLYseeliel> could turn to Page 
3 32, sir, the last paragraph above the heading, 
4 if as I have indicated we apply the hypothetical 

which I suggested to you and i temtlis an interrater 

° Totrabulecy We dle PdOWnl eto. bLVewminca teqgmyen: 
: then as the Atlanta authors indicate as the numbers 
7 go down the confidence in their probability goes 
8 down. 
9 In my submission, sir, the Atlanta 
10 ROVOLLestaldsmrOn  ewoethings only, Bandethatiismithat 


there were more deaths on 4 A and 4 B and Mr. Scott 
and I agree on that,and secondly that there was an 
association between one pecan andedeathsis cLt<«does no 
exclude the possibility of other associations because 
they did not have the data upon which to make the 
conclusions? 

I was about to change the topic, sir. 
Shall I continue? 

THESCOMMISSTONERS Yes GVAlLIWraight. 
We are not quite at -- 

MS. KITELY: We started early. 

THE COMMISSIONER: Yes, we started 
early. What about eleven o'clock. 

MS. KITELY: I may be able to finish 


by eleven. 
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THE COMMISSTONER: “West Ald Gagne 

Moet ITB LYe githe nextetopiesi.wish 
to deal with is under the category of Arlaagesaes; 
considerations, might I say at the QUCSSU asl rT, 
it's most certainly not our objective to suggest 


that our clients were negligent or remiss. 


What we do suggest, however, is 
first of all errors from a variety of sources not 
just nurses are a fact of life ina Hospital and 
secondly from the sheer numbers alone the possibility 
of error has to be considered seriously. 

Could I, sir, analogize the concept 
of error in Hospital to an error in the legal 
profession? There are small errors such as failing 
to file an affidavit within the right time when 
the word processor spits out the same paragraph twice. 
There are large errors such as the limitation.period, 
fraud of client, failing to attend a Court when 
one is supposed to be. There are small errors. 
Pheyease.astunction:of the system in which we operate 
Whtched SeOur secretariés, our clerks, and of course 
ourselves. We have insurance against such errors. 
But we accept them as a fact of life and so should 


you -- 
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TORONTO, ONTARIO 


THE COMMISSIONER: Well, I never did. 
I found sleeping difficult when I committed an error. 

MS. KITELY: If you knew you committed 
angerron, tsrre | 


THE COMMISSIONER: I can tell you that 
Iwhave had@a lot®of @sleeriess nights over the years, 
and I am still having them too. 


MS). Gkil TE Lyle Weis, pilacan ete 1 you 
that I have had quite a few myself and I don't mean 
to suggest that people don't concern themselves with 
errors but that they do occur and one cannot do any 
kind of a profession, be it MOC LNeyan une ro, 
running a hospital, without conceptualizing that 
there be errors. 

If one analogizes from that 
Situation and if we look at Dr. McGee's evidence 
which I set out briefly on Page 33, she isolated 
what she thought were the seven places where she 
thought errors could occur: The manufacturer, the 
distributor, reception at pharmacy, a distribution 
by pharmacy, physician error, iranseoriptrons and 
administration. 

Dealing with the first two, manufacture 


and distributor, we have very limited evidence that 


there had been an analysis of the possibility of error 
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veg’ Gwieults) ielelsheslsyely. 

THEaCOMMISS LONER: The errors, if 
there were errors, occurred only on tenet A and 
4 B, and the pills are ieteiented to the Hospital 


and they go to everybody, don't they? 


MS. KLITBLY = e.lhey, do, yes. 


THE COMMISSIONER: Wouldn't we have 
had the same kind of errors some place else? 

MS. KITELY: If we are concerned about 
digoxin I think it is safe to say that digoxin was 
in greater use on this ward. 

THE COMMISSIONER: That may well be, 
but we had no errors and no deaths, no deaths -- 

MS. KITELY: No known deaths. 

THE COMMISSIONER: No deaths. 

MS. KITELY: There were deaths in this 
Hospitad .7sLi. 

THE COMMISSIONER: But not from over- 
doses of digoxin. 

MSamhlihiy ceewe don vtcaknow that, Sir. 

TORE COMMISSTONER: ves. All right. 

Moe bie meeidtel Seat POL e Cue 
difficulty that we have. If I could stand here and 
say that there were no deaths anywhere else in the 


Hospital that were as a result of digoxin I would not 
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be making this submission. It is the uncertainty 
and the question mark that in my submission eo J) 
remains. 

The only Seepage we have of following 
up that manufacturer was after Pacsai and I have 
referred you, sir, to Dr. Fowler's evidence about 
communicating with the manufacturer. 

It is my submission on Page 34 that 
the very fact the physicians themselves 
considered in connection with the Pacsai level 
that the manufacturer error might be a possibility 
should comfort you that it is a possible consideration 

The only other incident where 
manufacturer's error was considered was in the 
epinephrine Vitamin E, and I can't tell you for sure 
that in fact the Atlanta epidemiological team did 
SOmeco  thesmanufacturer, but inéMr. Justice Dubin's 
report he concludes that all avenues were explored 
and I am assuming one of the avenues was in fact 
the manufacturer. 

In ourssubmission; sir, as, unlikely 
as you may think this appears as a possibility to 
explain -- 

THESCOMMISSIONER:ssi.should think it is 


unlikely because it didn't happen any place else. We 
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have no evidence -- 

Me =e Sire LYS eaWetdons t know that it 
didn't happen any place else, and that is the whole 
problem with the concept of. error. 

THE COMMISSIONER: You are saying, 
you are saying some dreadful things about the Hospital 
You are saying that this took place, this sort of 
thing took place every place? 

MS-eSLIELY sei No;el iminotisaying 
Gveadiulgthings about thelHospital atdallsssir- 

What I'm saying! is and what I'm trying to start 
out with a framework of errors being a fact of Lute s-— 

THE, COMMISSIONER: Yes. 

MOC Olin GY? ——91S that it can occur. 
Pee UOtesay ing sradid sem mesayl noes you are 
considering various options that are open to you 
Eewouldtask@youcto tconsidersthiss 

THE COMMISSIONER: All right. 

Mo. SXTTELY: Insofareasiiphysicran 
error, transcription and administration are concerned, 
we heard evidence of a variety of places where the 
errors could occur, and I have set out six of them 
Oreragcews 448 Yougwi Wissnotepat ithe cendwofceach ofithe 
1 to 6 I have referenced to an example. 


THE COMMISSIONER: Yes. 
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MS hihi oo; nOceexanple,earug 
administered to a wrong patient. Inwood is an 
example of that. Wrong dosage administered to the 
right patient. Paul Murphy is or example. Correct 
dosage administered at the wrong time. Exhibit 366 


is what Mr. Strathy referred to before. 


Correct drug administered by the 
wrong route. Heyworth is an example. A drug ordered 
and not administered. I believe you will find an 
example in 366. Drug administered and incorrectly 
recorded -- 

THE COMMISSIONER: YOU will enoceutiac 


every one of those was non-fatal. 


MSneKITELY you are@anticipating "by 
about three sentences exactly what I was about to 
say. If I-can ‘deal with that’ over at ‘the bottom of 
Pages, Sslt,e1t 1s OCUrsaimpressionrands you can go 
with us so far as error but you have difficulty with 
ENertatdianaturesoLre them, Lf L Ccouldwask you ‘to 
turn to Page 36, sir, Dr. Kauffman? suggested=that 
errors might be less than - less than 1% of 
errors might cause death and I'm going to ask you to 
follow some mathematics with me. 


If you assume that there were between 
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10 and 15 thousand medications administered per 
month or 90 thousand to 135 thousand during the nine 
month period, Dr. Spielberg suggested an error rate 
OfM5s to 20%, soflet'satake hat 

5% and apply it and we get between let's 

say 45 hundred medication errors. If we assume 
conservatively - Dr. Kauffman says less than 1% 

so I have taken .5% as an example = it is 
conceivable that 32 errors in a nine month period 
could cause death. If you use the higher ratio 

you would get between 33 and 135 errors,causing 
death. 

Onej of «the difficulties: that weehave 
here, sir, is that people tend to say Chowseouldgttour, 
addressing Cook, Hines, Lombardo, and Belanger, how 
could those four possibly have received errors? 

How could the coincidences have occurred? That is 
a fault of logic in my submission because it 
assumes we start with the specific and we go to the 
general problem here. 

If we start with the general that there 
could be between 22 and 90 fatal errors and this -- 

THE COMMISSIONER: A shocking total. 

MS. KETEDY:  Yesi. 
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MS@aen Coie LL S SiOCKIng, bur mL 
have used the conservative figures that Dr. Kauffman 
has suggested. 

If we go from the general possibility 
to the specific, then in my submission it is possible 
and it is a scenario which is very unsavory, but 
it is possible that errors could have been a factor 
in some of these deaths. 

Now, sir -- 

THE COMMISSIONER: Let's concede that 
there could have been one perhaps or two at the 
most, but the more you get, as somebody has said - 

I think Dr. MacLeod said - the more you get the more 
Outrageous the proposition becomes.. Unless there 
was someone so prone to error that he or she was 
incapable of giving the right dosage. 

MS< *KITEDY: “Mrs Commissivonerp- tm 
trying rather desperately to stay away from an 
Mo VoL Oct lee 


Lite COMMESS LONER: =Yves'. 


MSe eK LED Yen rther aenurse tom a 
physician. I am trying to go to the general level. 

THE COMMISSIONER: “Yesu@eA LTE right. 

MS. KITELY: And what your comment 


tells me is that you are staying on the specific level 
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fe 


1 
B-15 Me I'm asking you to make an assumption 
8 that errors can occur in greater numbers than we would 
4 ever contemplate, but if they do in this higher level 
5 of general_errors it fis creates thaeecourmwhen 
the hundreds of patients that were on Ward 4 A and 
. 4 B during the period in question were related to a 
f medication error. I do not suggest to yous, chat 
8 in the end result you find a medication error caused 
9 death. You-haven't heard the evidence. I am Suggesting, 
10 to go back to my initial submission which I agree with 
11 Mr. Scott that unless you have clear and cogent 
1D evidence to find another cause of death that you have 
to consider this as a scenario or a possibility. 
s THE COMMISSIONER: Certainly I haven't got 
i clean and cogent evidence that the child died of a 
15 medication error -- 
16 MS-@KITELYshayes§ T)agree.)+You don't 
ig have it and there isn't anybody who came here and 
18 said I gave medication by mistake and I know the 
19 child died. Obviously, you don't have that kind of 
a evidence. But in my submission you also don't have 
somebody coming here and saying I killed 36 babies 
2 and where you are trying to weigh whether or not 
Le: there was some misadventure, one must consider other 
23 possibilities. And if you recall, sir, the Opening of 
24 
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my submission to you I suggest four possibilities, 
and this is my submission in that respect. 

Now because you anticipated me by a 
few sentences, sir, £ did not Pate you the bottom of 
Page 35 - the bottom of 34,: the top of 35 where I 


simply set out circumstances which could contribute 


to error and indicate the individuals who gave 
evidence, and I have highlighted five of them: 
Firstly, complex calculations in 
pediatric doses; 
second, stressful and emergency 
Situations; 


thirdly, the greater the frequency 


| 
| 


of administration the greater the likelihood of error; 
fourth, competition for time and 
distractions, and, 


fice, emethod ofedivstributions 
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1 
»/ko 2 Efigincanajustyrefereyoujsasyan aside, 
3 Sir, to Dr. Bain, who gave the evidence trying.to/make 
4 that calculation on its own and being interrupted by 
5 a grandchild on the phone and aes a mathematical 
error. Those are examples on page 35 which were Simply 
e to remind you there were errors, there were factors 
i contributing to errors during the period in question. 
8 Sir, I come then to what we consider, 
2 in our submission, our ae in the theory of 
| 10 deliberate administration and excessive dose of 
11 digoxin. When I say, in order to assess the 
12 probability that there are additional factors to be 
‘ taken into consideration, I mean in addition to the 
pharmacological problems, the medical problems, the 
At Atlanta problems. These are circumstantial, for lack 
15 of a better word, considerations. 
16 First of all, the wards were open. 
17 It wasn't as if there was a door that only one person 
18 had a key to. There were various doors that we have 
19 heard, that nurses between the two wards would visit 
| a GAchaGthneresocia Liveorstoacel Lleve, 
The majority of the deaths occurred in 
2 Rooms 418 and 431 and if you will remember you have 
22 neard evidence about the three windows and I am 
23 assuming that since you made a visit to the hospital, 
24 
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yourself, you are familiar with those windows. They 
were usually open and the blinds could be opened from 
either side. 

In those rooms were usuallys six 
infant beds. That means there would usually be one 
other nurse in the room and depending on the severity 
of the patients, more than one. If there was more 
than one or one and the other nurse left the room 
that nurse could come back in unannounced. There 
wouldn't be any warning to a person who was trying to 
do a misdeed. They would just walk back in. 

‘ The night nursing supervisors 

attended usuallyetwice -wihatesays 243086 but it should 
be 0030, sir. I have trouble with the midnight times, 
aide rOugn ya5% loan the? morning. 

During the first rounds all the 
patients were visited, so you have a nursing supervisor 
JUStewalkinguin Off "thes£l oor onto: ther floor to conduc 
a round. I agree with you that it was within a certain 
period of time that the supervisor would be expected, but 
notwithstanding that, it was a person who could likely 
walk in on someone doing something inappropriate. 

The second one was to visit the 
patients who were on the tour end report and if we 


assume™the’ sickest infants were in’ 418 ‘and 431, it was 
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those rooms that would be visited. 

As I have indicated before, the 
residents made rounds. They remained on the ward, 
came for coffee and went to and at inmeorden. to get 
to their sleeping quarters. In our submission the 
nurse in charge of a specific patient would know what 
medications her patient was to receive and you can 
infer, sir, that if another nurse saw a medication 
being prescribed to her own patient:that was not on 
her cheat sheet or whatever the nurse called it, there 
was a risk. I don't say there was a challenge, but 
there was a risk of Being challenge. 

In our submission, at the top of page 
6S just OUtia ning Ehese@halredozenypising, thedrisk,of 
detection from any one of those is high in one 
instance, let alone if the instance is repeated. 

DSLSMmindsyou,esie,Gthatenursesnon 4A 
and 4B were not authorized to administer below the 
buretrol and, as Carol Browne's evidence indicated, 

a nurse who was seen administering below the 
buretrol@ranearrisk. 

Again, I don't say that you have 
evidence that it occurred when it was challenged, but 
that there was a risk. There were many witnesses, 


Sir, who gave evidence and none have given one, in 
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my submission, that constitutes evidence of a 
suspicious behaviour. 

| We heard much about Bertha Bell's 
evidence and I noted Mr. Lamek CONCeCiIngsmtnat 
because of the uncertainty of her evidence, that you 


ought not to conclude that an unprescribed medication 


was given to her at midnight. 

THE COMMISSIONER: I am not bound by 
what Mr. Lamek says, but I indicated when he Said 
that that I didn't think I was able to make any 
conclusion one way or the other on that piece of 
evidence, because of the Court of Appeal's Ruling. 

MS. KITELY: That is exactly consisten 
with our snismerentione in many cases of the evidence, sir 

Can I say parenthetically, sir, that 
Dr. Kauffman's second attendance was predicated upon 
the evidence of Bertha Bell DeingecoOnneC Gwe Can pied sk 
YOusCO. consider (that —.£ Mr 4 Lamek .is conceding perhaps 
Bertha Bell's evidence about the specific time is not 
reliable then what does that do to Dr. Kauffman's 
second opinion? 

THE COMMISSIONER: It doesn't do 
anything to his second opinion. The second opinion 
is based upon a hypothesis. If the hypothesis is no 


good then the answer is no good either. It doesn't 
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doeanyctning scorns ‘Opinion. =/His “oprnLvon' would stilt 
be sound. It does a great deal of harm to the 
hypothesis. 

MS's KETELY’s Raced harm siete. 

THE COMMISSIONER: itinarms, the 
hypothesis; it doesn't harm the opinion. 

MSRP TEDY + T*pute Lt “badly then, 
Susi. 

THE COMMISSIONER: All right. 

MS). Shel EGY: Having *bulit in /a very 
specific fact, and he was asked to consider whether 
or not there was administration at 11:50 to 12:00 
Dams tliat would account tor tt). and’ having my f£riend, 
Mr. Lamek, concede that may not be reliable evidence, 
then=in’ fact -*the’ opinion, although valid, may not be 
Wisehule cOmyou. 

THE COMMISSIONER: Are you conceding 
that Mrs. Bell's evidence is not reliable? 

MS avKa TE LY: No, fsa. SiWhat-l lam 
Suggesting to you, sir, is that Miss Cronk did 
admirably to try to pin Miss Bell down between 11:50 
ance. 2 o'clock. Having re-read Miss Bell's evidence 
very carefully, she was back “in' and out of ‘that room 
on several occasions. She started out her evidence 


byesaying «that. lam notesure. 
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Onen mus Geconsiocrwmecne slogicticsmor pityrhowsdo fou get 
rid of the wrapping, even if it is only an inch by a 
Dalteane inch: 

THE COMMISSIONER: Donte OUsDULCeLe 
in your pocket, the vial? 

MSee LTE LY: ietain mot atryiind eto 
answer the question, sir, I am trying to ask the 
question. 

THE COMMISSIONER: ttt isn't <ayproblem. 
ESytitsta jproblienm cto iget inid:ofsithebevidence? olf sit dis 
Cnenmacdiet gvivalewciciiictle ectiny athing? 

MSaeen Lid ves Yes. They are one inch 
by I think my friend said a half an inch. 

CHERCOMMIESS TONE ReawePuts it-ans your 
pocket, put it in the garbage. 

MSan KITE LY : If one is hypothesizing 
the great number, it is the maximums required. I 
agree with you if it is one. My comment is with 
reference to the multiples. The more the multiples, 
in order to fit within the so-called formula, the more 
the multiples -- 

THE COMMISSIONER: You don't have to 
do it at the same time, you can fill a syring some 
place else. 
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think if somebody were standing up, lining up 10 
syringes it would look pretty obvious. 

THE COMMISSIONER: It would look 
strange. | 

MS SAK ETELY : Aelia neeGiy LGM LOmpo 1. t 
out, Sir, is that the more the need for multiples the 
greater the risk for detection, either in drawing up, 
in taking the time to administer, when all of these 
other people could walk in and, especially if one is 
hypothesizing below the buretrol administration, which 
nurses are not authorized to do and eliminating the 
refuse. | 

Pinallyyesixr, in my submission, one 
of the problems you are going to have to grapple with 
is if something untoward happened, why did it happen? 
In our submission, while we have heard peripherally 
about euthanasia and revenge, there isn't anything 
upon which you can draw a satisfactory conclusion. 
Pe pointethatwouteacalnetsethis andethesother 11, that 
if you are considering the possibility of an untoward 
event going on it is not enough, in my submission, to 
Savio happened, but ae consider the logistics of it 
happening. 

Those 12 items are meant to raise 


questions about logistics. 
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THE COMMISSIONER: What she did say 
was at the time Susan Nelles was taking ——wie Guess 
the Cook child -- down to the echo PaboLratLony.. 

MSSeK LTE LY: That is what Miss Cronk, 
in her re-examination -- 

THE COMMISSIONER: I think she said 


that. 


MS. CRONK: TiecniiesL. 


THE COMMISSIONER: Vest, =1-caonr c-know 


if that is so, but then Mrs. Bell was not SO*etrrm: 


MS. KITELY: EXacely, Part That is 
all I am saying, that her evidence started out by 
Saying thatelLeam=not! stires 

THE COMMISSIONER: NOFeOuEe TC FS ene 
kind of evidence that a jury, if they wanted to, could 
believe, could accept. They could ACCCDLeLCy Dut eLt 
perhaps would be dangerous to rely upon that evidence, 
but in any event, I am not going to, I can assure you. 

MSs =KiTE LY: Thank you. 

[*was-just concluding as -one ofthe 
facts pesvn? 

We SUGGeS@4inVNO. IPPs, ‘that 
one has to consider the possibility of multiple doses, 
and I guess I am referring to the minimums and the 


maximums. Some of them were 10 and in addition to that 
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THE COMMISSIONER: VeSomaldiwelvoh te. 

MS eK LIEU: Mr. Commissioner, it is 
i OOP and) 1 don "fethiankebeawtliebe muchslonger.« Liayou 
would like to take the break now 1 can assure you -- 

THE COMMISSIONER: The problem is 
apparently that we were talking about logistics. 
Apprently we have to set up the room in some way for 
the parents. 

MS rei: We don't have any parents. 
MR. YOUNG: The biggest problem is 
that none of the parents' counsel are here. 

THE COMMISSIONER: (Nowadays life is 
much more satisfactory across the hall. 

MR. YOUNG: I am not sure that is the 
case. Mr. Shanahan was here briefly. 

THE COMMISSIONER: Probably called 

IntLOma@serOViNCLa le court case. 

MR. YOUNG: In between the Provincial 
Court. He nad a meeting with the other parents' 
counsel yesterday and there was some schedule worked 
out. He was towards the end of that schedule. 

THE COMMISSIONER: Perhaps the safest 
thing is that we will break now and then anybody who 
finds a parent just hold him in the corner so he won't 


get away. 
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MS dt Crs liyes If I can accommodate you, 
Sir, I will read the appendices. 

THE COMMISSIONER: — I hope that won't 
be necessary. — 

We will take 20 minutes. Everybody go 
ancdmlOOKkn DOr tne) parents, counsel < 


--- Short recess 
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1 
# THE COMMISSIONER: Well, I suppose 
5 I was going to say the time was wrong, but the clock 
4 is there and there's nobody that I can see. Well, 
5 sometime, when we have a half absreeeoer audience, I 
will say something about it. 
: So, Ms. Kitely? 
: MS. KITELY: Now, before I go to the 
8 two specific patients that I wish to go on with, 
9 Belanger and Cook, may I just make a comment that we 
10 have made - and when I was talking about the possi- 
11 bility of error you queried how it could be pLOcai— 
12 ized. May I AGViLIae VOU, Sit, =i ters localized 
on 4 A and 4 B. 
13 
I remind you of the epinephrine, 
a Vitamine E problem. 
Is THE COMMISSIONER: I beg your pardon? 
16 MS RITE LY Sltremind “you"of tthe 
17 epinephrine, Vitamine E problem which was quite 
18 Clear lyalocala zed si nkthes— 
19 THE COMMISSIONERS “Yes>. I was thinking 
20 of manufacturers and distributors and that sort of 
thing. The epinephrine was because the 23 bottles 
21 
Wels... 
2 MS. KITELY: Beside each other. 
23 THE COMMISSIONER: ... beside each othe 
24 
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in’ Ones particular ward and a 
up making a mistake and that 
the other, but we're talking 
or the distributor making -- 


how could that happen if all 


Kitely (Argument) 


1658 


series of nurses ended 
one of them, instead of 
about the manufacturer 


all I was saying was 


of the errors in dosage - 


the errors in the bottles were concentrated in Wards 


4 A and Ward 4 B.just when a 


MS. KITELY: 


THE COMMISSIONER: 


MS RELY: 


particular team is on? 


Well -- 


That is -- 


The only response that 


I have, sir, is the only thing that we know and it 


could have been throughout the Hospital wherever 


digoxin was used, if that was the problem, we just 


donvite know. 


THE COMMISSIONER: 


id ivdysperhapnss bidon:t. 


Well, I thought 


Eycentainly- would be surprised at 


this stage to hear there was 


on in another ward but there 


another epidemic going 


obviously wasn't if 


ChiSeExhibit. E25 srssstonber relsieduupon,. 


MSii RTE Ys 


Sis; 


THE. COMMISSIONER: 


MS-9eh DUEGY = 


THE COMMISSIONER: 


BUGeEcou ld tleeremind sou, 


thatipartyuof ithe ereason tor evi. 


You see -- 


eee putting forward -- 


Well, looking at 
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2 


1 

G-3 a all the cardiac deaths, the red ones, and compare 
3 them at that time -- 
4 MS eKDITEGY2* This trs Exhibit Les 
: that you are ...? . 

THE COMMISSIONER: L258 
: Moe hile ew yess 
i THE COMMISSIONER: I don't think there 
8 is any possibility that there could have been an 
9 epidemic any place else... cardiac. All others -- 
10 MS erK PTELY =) May b@suggest) six, that 
1 it would be in the realm of speculation if we tried 
6 to figure that out, given what we have heard. 
Absolutely no evidence about any other ward. 
Can I say, as another incidental 
co matter arising out of my submissions, that while I 
15 put forward the numbers to suggest that theres could 
16 be so many more deaths attributable to a drug. And 
17 by way of example, digoxin. And I postulated that 
18 wala) fe quer TO 
19 ft introduce that by saying that I 
understand that you may have some adepevculty “with 

a the fatalness arising out of the administration. 
a We don't know, sir, in my submission, 
22 that Hines, Lombardo, and Belanger unequivocally 
23 died as a result of digoxin. Particularly Balanger 
24 
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and Lombardo where the evidence is so uncertain 
because of the exhumation. And if only it allows you |to 
rationalize the presence of digoxin in Pheie bodies, 
then I submit the medication error is a scenario 
that is a reasonable one. 

THE COMMISSIONER: Error is more 
reasonable than deliberate? 

MSe Wie oYce, Yesslisixn: 

My friend, Mr. Lamek, in his sub- 
missions, suggested that if you're looking for a 
natural explanations that, rtya murder, inwthisi case, 
is) alinatural’ explanation. 

Myeisubmissvon © iffyousires Llookingstor 
natural events which transpire in a) hospital iare, 
the most natural is A) natural causes; and B) 
medication error. 

dks, oie a ht? Sa mecumnstomtwo satients 
about which I have specific comments. 

On Page 39, Janice Estrella - and 
my comments relate only, sir, to the gutter blood 
study - but I ask you to look at Exhibits :202C 
ahelal ehh 

THE COMMISSIONER: I have got 238 
Neverwe2 028? 


MSer Kk DEELY: Yes. 
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1 
G—5 2 TEE EGOMMISSILONER a Akiseoight . 
3 Mor. ai MLE Ioa: €o2 UeC arc uche Pprotocol 
4 tomeneeso-called gutter blood study and 238 cis the 
analysis. | 
z THE COMMISSIONER: Yes. 
: MS. KITELY: But before getting to 
7 those, sir, might I say, as I indicated on Page 39, 
8 Dr. Taylor, in his evidence, could not remember 
9 whether or not he had tied off the bowel. If he had, 
: 10 small amounts of fecal contamination would have 
greater amounts| of 
7 resulted. If he had not, considerably/more fecal 
; contamination would have occurred. 
According to Dr. Mancer's evidence, 
set out at the bottom On Page 39 in my submissions, 
14 if there were fecal contamination, the level would 
15 be unrealistically high. 
16 Hex e202) @yyechemprococompssays in 
; 7 LtemeNo- 95 =... sExnibiep202 tsi 
18 THE COMMISSIONER: Yes. Yes. 
19 MSy., KUTHLY: Item No. 5: 
: "Tie off upper jejunum. and rectum 
sd prior to removal of bowl (no contam- 
wa PnablonsOotabaomingeby contents.) " 
22 There was an attempt in this protocol 
23 to ensure that there be no contamination and so there 
24 
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is a variable in the gutter blood study which we 
have no certainty applies’ to the actual Estrella 
sample. 

THE COMMISSIONER: Yes. All right. 

MSVeKITELY -OfFanallypoonethe point 
Of Estrella, sir. 

On Pages40sofemy. submission, I refer 
to Dr. Mirkin's evidence which Mr. Sopinka put that 
W2oe OUtNOte 260q1nEtebadew Gbuterinweniooknat Exhibit 
236, —Sit .eeAnds 1 feyourrecall® thesemwere!l the results, 

On the second page of the Exhibit 
it shows the fourteen samples and the two columns 
at the right hand side are at the start of autopsy 
three hours later. If we were to isolate the before 
and after and take just the before by way of example 
where there were fourteen, then, in fact, cease not 
OnewOULs Ob M25) Of 269 Gteistonesout of fourteen. 

THE® COMMISSIONER: Yes, that is right. 
Of course, if you take Column No. 2 -- 

Moe NGI biGssw lite Ls StLlifone out of 
fourteen and it is much less. 

toe COMMISSIONER: @Novono.si Where are 
we? 17.7 there is only -double. NE 
doubt if that would be considered a radically out-of- 


line. If you reduce’ 72 to 36 it wouldn't amount to 
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much. 

MS. KITELY: It is seven higher than 
Lieenext One sebUGamypDOIlNtets: that Dr. Mirkin's 
mathematics, as I understood the way he approached 
Soeerset hat sOnCuOQutMOmec5uOor 2601S notsbad, .to 
Peabaporasesit. mBut ~teally,. isn't tt one out of 
fourteen? | 

Tun COMMiso LONER: lt 1S one out of 
fourteen if you just take gutter number one, but if 
you take gutter number two it is one out of - whatever 
Wee Siar) oe 

MS eK Libby: but, Sir, you are 
assuming that you can mix the befores and afters. 
I'm suggesting to you that you should be looking 
at the befores as one and the afters as one. 

THE COMMISSIONER: But the precise 
fact was that it was gutter number two, it was three 
hours after when Dr. Taylor -- 

Be i ee Caer Cay LOL vd ict. 

Tune COMMIS S LONER tabi sic. 

So, it should be gutter number two, 
then there is zero out of twelve or something. 

MS. KITELY: Well, we have got number 
pebeing 1 fi 7.. 
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a radical departure. It was 9.9 was the reading from 
the heart and that is only - it's not less than 
twice the reading from the heart. 

MS. RITE LY :2 eal eaves Wai theryOu, scar, 
thate se tower. 

Une “COMMISSLONER: iWesn 

MS. KITELY: I am addressing Dr. 
Mirkin. His confidence level was because it was 
ONesOuL Ores Cra oe 

THE COMMISSIONER: ‘Yes. 

Mon WITELY.  Wheretinietach;. ifi vou 
look at either of those columns, it is one out of 
fourteen. You understand what I'm Saying but you 
aL eanovepuya ng ibe 

THE COMMISSIONER: I hear you. I 
nedie YOURwIBuUt Tedon!ts wit asvone. ——» thes -16.9:26,; 
it LSs'thetreally) radically departure. 

MSA SKIER GYesetnat sl right: 

THE MCOMMISSLONERESS That ise thes one 
that worries us. It is not the 17.7 that worries 
us because there is lots like that. You take the 
last one, 9.5, compared with 3.6, which is worse 
tianeachemcomparison on 17.7. So, if it's only twice, 
or three times, we wouldn't be that concerned, but 


where it comes to be something like 20 times then it 
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becomes a problem. 


Momesiviehre Yiceem Arico sit. it tse —— 


THE COMMISSIONER: Because if you 
divide 72 by 20 you get a reading that really isn't -- 


MS seLiIeLy: Remarkable. 


THE COMMISSIONER: Remarkable. 


With Janice Estrella's history it 
would mean nothing at all. 


MS *hlinoye = Consistent. 


THE COMMISSIONER: Well -- 


MS elie bye Tie problem is,) sir, 
that Dr. Mirkin is literally the only one that is 
placing any level of confidence on the gutter blood 
study and if it was because he says "one out of 261s 
not a bad ratio" - in fact one out of Fourteen -- 
then, I submit that his confidence level is in fact 


halt offwhat he 'said-it? wast 


THE COMMISSIONER: “ALI right. 


MSS =KLTELY =: I will move to the next 


eloikel. hives 


THE COMMISSIONER: Yes. All right. 


Moe KELTEGY -==And=that ws" the case or 


JUUStLne Cook), 


We agree with two of the matters put 


forward by Mr. Lamek. 


Namely, that the child was 
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1 
G-10 j) very alt andato useshissterminologyashisshoid: on.life 
3 was precarious" and that his death was consistent 
4 Wothiehismclini Cade condi ton am butewesdo not agree 
; with Mr. Lamek in his proposition that the seriousness 
of the illness is irrelevant nor that you are forced 
. to*make a conclusion of deliberate administration. I 
would ask you ,on the next pagé, I've set forth various 
8 Cactorsethat wesask you to bear in mind. The first 
9 is in respect of this child. There is only one 


varifiable fact that we are all agreed upon and that 
fact is that the child received digoxin. 

The extrapolations of a time written 
dose. are hypotheticals. I dealt with that yesterday}. 
The experts tried to reach a conclusion that would 
render the blood and tissue levels consistent. 

Dre Kaustman, Sorelman, and MacLeod 
has suggested that less than one or one adult ampule 
would explain the blood level. The tissue level, 
then, is problematic. 

I'm suggesting that you consider what 
Dr. Kauffman did when he came back on Miller and 
Cottewas ne s,m crOmeaelOONmSCLEGN CI fic basis was able 
to disregard the outline on the Miller case. 

The tissue level may otherwise be 


rationalized on the basis of resuscitation trauma. 
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G-11l I do not intend to repeat much of the submissions 
that you have heard in that regard. 

Mri sotrathy jamie ac ee iee tones gave 
you suegestions as to how there could have been a 


mistake during the course of the actual resuscitation 


effort. 
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And I-am not’ making submissions on that point, but I 
am suggesting that there are other considerations 
apoutean crrOorsauring= the=course Of this child's stay 
in the hospital. | 

Between 1800 hours the previous day 


andy nas "deathy= according to my count on the chart, 


he received 20 drug administrations, and I am including 

that he got two administrations of the same drug. 
Included in that number were at least 

fOUuLsaCdMINistratzons Ore inderai=ac 0600 ,milanight;, 

0345" and: -0S55* 


Po wecould ask hou tom look= ate ExnALbit 


95A, sir, and you will need 266 at the same time. 

THE COMMISSIONER: ves. 

MS] KVTELY= 95A, page 2, sample T22, 
if you look at the end on the right-hand side the 
fluid also contained 0.008 milligrams percent of 
morphine, 0.007 milligrams percent of propranolol. 

Cou derewaSn yOu “COmturn to Gxhibodt 
266 and specifically the stamp number 320 (I think 
this is the one with the different numbers on it). 
It is the second letter to Mr. Wiley dated January 
Ere ahs 

THE COMMISSIONER: Yes. 


MSeekionue : Ane GEe VOUS WLLL, Look at 
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1 
| 2 x the first paragraph under Justin Cook the last full 
3 sentence: "The concentration of 0.007 milligrams per- 
4 cent is well within the range of concentration 
‘ reported in patients receiving therapeutic doses of 
| propranolol." And he gives the range at 0.0025 to 
| z 0.00225 milligrams percent. 
j Now that being the range for thera- 
8 peutic dosage, the evidence we have heard is that the 
9 therapeutic dose of Inderal would be every six hours. 
10 This child between 1800 or 6:00 p.m. 
1 and 0355 received at least four doses, double the 
“6 therapeutic level, and yet his percentage turns up 
at 0.007 milligrams percent: at the very low end of 
| ~ the range that Dr. Kauffman provides. 
ag THE COMMISSIONER: I am sorry, where 
15 do you have the information that he got double dosage? 
16 Lom cic GOs Clem cular tc 
| 17 MS LeeN. s the chart. requires it 
| 18 every six hours, and I am sorry I don't have my copy 
1 of the chart, but on the medication and treatment 
record it is every six hours. 
a He. got it at 1800 hours. That was the 
2h first blue spell where he pinked up, and the record 
a in Susan Nelles' evidence was thatat midnight he got 
23 another dose. I apologize for not having the chart. 
| 24 
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BCLUualviVey msi ryweit my OUTLOOK war the 
second appendix which is where we have referred to 
the children, page 10 is the Cook child. Under Sui 
SGOtCC wcll ,) On page 10 meabout phe fifth sentence 
down she is saying she gave him Inderal at 1800 hours, 
andmitavouvlooksover thfpagetl2,vand,this is- from the 
evidence of Phyllis Trayner, about the fifth sentence 
down 1t says at 1200@hours; (sir, andagainethatdis<a 
confusion between 12 o'clock. It should be 12:00 
midnioghntvyesiz. 

THE COMMISSIONER: Where is this? 

Moemh i Tels: You will see the sentence 
"At 1200 Susan Nelles gave Cook 4 milligrams of 
inderal@e Binateshouldibesgatele:00mp.me KTHestwoedots 
have been left out. 

THE COMMISSIONER: This should be 
ate00shundred; shouddiit? 

MSt Rite Le Yes, it should have been 
or 12:00 p.m. Susan Nelles gave Cook. 

THE COMMISSIONER: Ae pze 00Wpemat—— 

MS* Kale DyYs Orn800002 

THE COMMISSIONER: There isn't a 
ie 00Gpemee Isamhjustitakingta strongtstandson that. 
UZU0RnOULS. 


MS KLTELY: What about midnight? 
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WirelecnacedOy ore 

THE COMMISSIONER: That will do, yes. 
Alero hts 

MS. 7 kKETEGY: All Taignt. ™8So*Susan 
Nelles gave him 4 milligrams of Inderal, 3 milligrams 
from the syringe and 1 from the vial, and we know that 
RErjOuertwahwo.45, So 255, “and thac=is from=-the--— 

THE COMMISSIONER: How much did he 
get all told? And how does it vacate the body? I 
would have to take a course in Inderal as well as 
argoschn. 

MS. KITELY: WeblyPLleers*wrth 
reluctance that I bring it up, and in some respects 
I wish we had noticed it at the time we had one of 
the pharmacologists on the stand, but quite frankly 
I literally noticed it when I was preparing my 
SUDMYSSLON. "ele Dringy1 ce cLOsyouUr attention not “to 
suggest to you that this means that he got digoxin 
instead of one of those Inderals, but that I ask you 
to consider because what he had in his body was at 
the very low end of the range when the range itself 
for a therapeutic dose was much wider. That is really 
ERempuUrpOSemror HLInginom:tetoryouresarcentizon, Sir. 

THE COMMISSIONER: All right. 


MS* =KITELY: THE NeXGepOLnty, Sir, -ac 
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page 41 of my submission is the evidence with respect 
tosthewexistencesgandgcontent ofmcertaincvials lishby 
no means clear in my submission, and I have noted and 
ask you to look at Appendix 2. Phat is what I was just 
referring eto Oumesirs 

On the Cook summary we have indicated 
from the evidence that we can find who knew what about 
this Inderal, and since it goes for almost four pages 
I will highlight certain parts of it, and the purpose 
OpecdOingGchyspmsiny tsltowsuggest ttotyouuthat itegust 
is not clear what was either attached to the bed, in 
the fridge or beside the bed - it is the same 
reference I brought you to before - the fourth 
sentence: The oral Inderal which she got from 7G was 
in a large syringe; enough for both the afternoon and 
night dose. She left the balance in the fridge. 
ftegoesion witheDrsedJedeikin asking for Inderal. 
She went to get it from the medication room but when 
she came back with the drug Marie Mandal was drawing 
it up from the crash cart. So we have according to 
Sul Scott's evidence Inderal on the crash cart. 

If we move to Marie Mandal sirpethe 
reference under her volume number is from the 
preliminary because of course she was not called as 


a witness and she states at about the sixth or seventh 
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25 


1 
2 sentence at 1600 hours she was advised by Mrs. Scott 
3 there was no propranolol for him. She checked the 
4 other floors. The supervisor checked all wards and 
5 found some on 7G. | 
MrcemocOULieWweltecouget 1t.. Around 
: 1800 shortly after Cook received the propranolol she 
i was called into the room by Jedeikin. Jedeikin sent 
8 Mrs. Scott to get some IV. Mrs. Scott went. Marie 
9 Mandal said that she knocked very hard on the 
10 medication room and told Mrs. Scott to hurry. Mrs. 
11 Scott came back with the propranolol in a 3 cc 
12 Syringe. Dr. Jedeikin said he wanted it in a TB 
¢ Syringe so she drew up propranolol from the crash 
Cart. 
14 
If we go down to Janet Brownless she 
15 saw an ampule and a syringe taped to the inside of 
16 Cook's bed. She read Inderal on the ampule. 
17 Towards the end of that paragraph she 
18 saw Dr. Kantak give Cook medication from what was 
19 taped on the end of the bed. 
3 Going over the page on 12 we have 
Phyllis Trayner's evidence. She saw two syringes and 
ot two ampules taped to the foot of the bed. The ampules 
ee were empty but the syringes were full. 
23 Susan Nelles then drew up 4 milligrams 
24 
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of Inderal, 3 from the syringe labelled by Sui Scott 
and 1 from the vial. And Dr. Kantak further on, the 
fifth last sentence in that paragraph, gave some of 
the Inderal taped to the end of the bed. 

Palmer - this is the relief nurse who 
was called right towards the end - she was asked to 
get ampules of medication after Cook had his blue 
spell. She got ampules from the nursing station. 

She gave them to the nurse at the bedside. She left 
the ampules on the mattress at the bottom of Cook's 
bed. 

Lynn Johnstone saw a syringe and vial 
taped to the end of the bed. The vial said Inderal. 
She brought back two vials of Inderal from 7G prior 
CO the arrests It says 0300 arrest and I am not sure 
that is a precise time. 

Then Marie Mandal, Margo Ober and Mary 
Anne Bracewell, if you recall, sir, after discussions 
with Commission Counsel we undertood to speak to each 
of those and we reported by letter to the Commission 
that they did not draw it up nor place it at the bed- 
Side. | | 

PoeOnewet SesLOOkingmLor trying to figure 
out what was there and where the Inderal came from 


the point is simply, sir, none too clear. Sources and 
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the existence and the relative placement of the 
Inderal. 

Finally on Cook, page 42 of my 
submission, Dr. Spielberg was sete adamant in his 
cross-examination that he thought medication error 
could have accounted for the administration of 
AigOx1 mi netics COOkecha la. 

DiecLoclLNCwOnet OLS DOLD t Ee Sit a mLont 
Tasuggest,as did Mr. Scott that if one is looking for 
a pattern it ought to be. the result of your conclusion, 
not form a basis for your conclusions, and that given 
the difficulties which we have tried to point out in 
the evidence, that you may not be able to conclude 
with the measure of assurance that Mr. Scott has 


commended to you. 
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| 1 

2 Myla so meCWORDOLIES Gtr a will) be 

3 quite brief. May I refer you to Mr. Ortved's 

4 submissions to you when he said the sother day that 

5 there has never been a group of medical personnel who 

6 have ever had their practices and procedures subjected 
to the sort of microscopic scrutiny that has occupied 

: you. I note Mr. Ortved's use of the term medical 

g personnal and I am assuming that he was including 

9 both nursing and physicians. That being the case, we 

10 heartily agree with Mr. Ortved's comments. 

11 WesWwOULQTaASK;.Si1,. that you, in 

12 reaching your ultimate conclusion, bear in mind the 

13 fact that it was the nursing staff who initially made 
any mention that there was a concern about what was 

a3 happening with patient care on the floor, and if you 

2 are considering who did what and whether they acted 

< properly or improperly, and I know we have had this 

17 conversation before about the scope of your mandate, 

18 I would simply ask you to bear that in mind. 

19 Piicihy pestis leans gOlLngmask yOu. tO 

20 consider some recommendations, and I do thas, and cals 

a is where Mr. Scott and I part company, as I indicated 
when I started, that Mr. Scott has outlined the nine 

. guidelines, one of which was the extent to which you can 

2 consider matters. While Mr. Scott did not ofommn Bekele) 
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detail I can infer that his version of your Terms of 
Re terenceyvyis avis erecommendationss im ours,=are-a 
little different. 

I, having looked at the Order in Counci 
Sir, which you have no doubt firmly in your memory, on 
page 2 there is a reference to the Dubin Report. The 
reference is to having regard to the undesirability 
of duplicating unnecessarily the work done by the 
Commissioner. 

is retemiyou, also; toenumberm 3 j.whaich 


we can probably all say in our sleep, which is to 


enquire into and report on and make any recommendations 


with respect to how and by what means children died, 
came to their deaths. 

In my submission, those portions of 
the Terms of Reference enable you to consider, not 
just whether digoxin killed babies, but that in the 
course of coming to your various conclusions you can 
consider the various aspects of the evidence. 

TianwMand huss, Ofseches fact that 
because of the ordering of counsel, Mr. Scott is going 
LOn get cone flastywords: onsithisys butwwevhave!l tried: sto 
devise for you a series of recommendations starting 
with interdisciplinary communications, medical records, 


administration of medications, nursing education, 
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1 
2 nursing staff and, finally, the Dubin recommendations. 
3 It is not my intention, sir, because of almost exceed- 
in ing the time limit, which I had hypothesized, that 
; Tedo not intend tomreadethemevsl ous however, ask 
you to consider them when it comes time to write your 
: report. 
d THE COMMISSIONER: I am sure there is 
8 great merit, but my trouble is I don't know. We haven't 
9 gone into this. 
10 MSi. TK TREY: You have heard evidence 
1 B00 treet tes ar 2 
1 THE COMMISSIONER: I have heard evidenc 
| about it. It hasn't really been the issue. The issue 
has been how did these children die. I haven't given 
Ms thought as to how to run a_ hospital -- I really don't 
15 know very much about it. I have no doubt they: are good, 
16 but that is going to be my problen. 
17 MSnaK RPE GY: Well, I understand your 
18 problem, but could I perhaps give you an example. 
19 THE COMMISSIONER: Yes gra. Wight. 
. MSSKLTELY : This is something that 
did occur through the evidence. On page 43 under 
a medical records we are asking you to consider a 
22 recommendation: 
23 "That a system be established whereby 
24 
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"patient charts are kept at the bed- 
SVdCRANGELUALmSULEECTOCN t,t 

staffing be provided to enable 
contemporaneous charting of 
observations, care and administration 
OfeMedT Cations ys ..., 

Mr. Commissioner, you heard a fair 
amount of evidence from a number of witnesses about 
exactly that topic. As I understood, your own reaction 
to some of it, the frailties of the system of recording 
things was a matter of concern. 

THE COMMISSIONER: Yes. 

MS. KiTELY,: It is, therefore, our 
submission that having heard the evidence, you are in 
a position to register a recommendation. I pull that 
one out aS an example. I can assure you that the 
others that arise out of evidence, such as our 
recommendation about regular problem-solving meetings 
and communications between medicine and nursing, so 
that there is spontaneous ad hoc meetings, which 
occurred in the summer of 1980, would not be the only 
resource. 

imsAvieSlisepi iets LtwlsS possible that 
the hospital has already implemented some of these. 


I suspect that Mr. Scott will deal with that in due 
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1 
5 é course if you hear from him on this point, but we would 

3 ask you to consider, since the medical profession and 
4 || the nursing professions has been under the great 
5 scrutiny that Mr. Ortved indicated and which I 
F indicated, that you will give serious consideration 

| to these recommendations. 
riatiimeyOU, eS LT. 
: THE COMMISSIONER: Thank you Miss 

: 9 Kitely. 

| 10 Now, Mr. Labow. 
11 MR. LABOW: Miss Cecchetto would like 
12 to make one comment. 

13 Mo eC hCCHEa Us One =correctron from 

| yesterday, Sir. 

ie , 

You will recall yesterday that I 
oS Beret receyOUslLOsUXniLot tests palen2 2. 
16 THE COMMISSIONER: I will take your 
17 WOrceror te 
18 MSts CECCHETTO: That was the Estrella 
19 leg sample. 
% THE COMMISSIONER: Page 13? 
a MS. CECCHETTO: 2 eye page: 22 
THE COMMISSIONER: Zoe 

- Momus iat lr You had some questions 
es about what the second column meant. 
24 
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THE COMMISSIONER: Yes. 

MS.) CECCHETTOs Untortunately, 1f 1 
had looked at the whole exhibit and looked at page 23 
there is an agenda there which cevoilechas the various 
meanings, so I would refer VOUMLOM Chat. 

THE COMMISSIONER: Obey Satie lehe 

MS -BCLCCHETTO: Thank you. 

THE. COMMISSIONER: Yes, thank you, 
Miss Cecchetto. 

Now, Mr. Labow. 

ARGUMENT BY MR. LABOW: 

Thank you, Mr. Commissioner. 

Mr. Commissioner, I have prepared for 
Six out of the seven children thate leans goingsto deal 
with, a short summary -- 

THE COMMISSIONER: ALieright. 

MR. LABOW: -- of their course in the 
hospital and the evidence that I feel is important in 
the case and I apologize to my friends, but I will 
have copies for them by this afternoon, but I do have 
aecopyetor VOu,. Mr... Commissioner, and for. Commission 
Counsel. iI won't. be dealing with that for a little 
while in any case. 

THE COMMISSIONER: Yes. We will make 


it an exhibit before we forget. That is Exhibit 428. 
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ZS 


2 =a HXHEB ET YNO en425i: Summary of children's 
course in the hospital, 
3 Submitted by Mr. Labow. 
4 THE COMMISSIONER: Yesroalitunght: 
5 We will put that away for a moment. 
Z MR. LABOW: Thankgsyou : 
Mr. Commissioner, Mr. Lamek opened his 

q submissions to you by noting the enormous complexity 
8 that we have all faced in all aspects of this Inquiry 
9 and he focused upon the intense public interest that 
10 has been generated and the fact that this Commission 
11 has affected and will affect in the future a great 
12 number of persons. I don't think there is any question 
1B that the people most affected by this Commission and 

. what has happened to date are the parents of the 
“ infants that died on the ward, during what we have 
i> termed the epidemic period. 
16 Mr. Lamek focused upon the anguish of 
17 the parents and their desire and need to know how and 
18 by what means their children came to their deaths, 
19 deaths that to them are still shrouded in mystery. 
20 Of course, there are others that will be affected and 

will continue to be affected, as these progress: The 
se hospital staff, the police, the Crown Attorneys, the 
a2 doctors, the nurses and the general public, but of all 
23 of the interested parties and all the concerns, none 
24 
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are aS interested or concerned as the parents, ino 
what you report on in this matter. 

None of us can really understand the 
pain and the anguish that the parents have suffered 
through over the last number of years and, hopefully, 
none of us will ever have to live through that kind of 
pain, but the parents have suffered through what I 
term multiple anguish. First, they had- to deal with 
their children dying, which is obviously something that 
is very difficult for anyone to deal with. Then they 
feared ou thesarrest OL a nurse, wio worked=on the 
ward where their children died and they began to wonder 
if their children were amongst the victims of this 
alleged crime. 

The preliminary hearing began, and 
there was a ban on publication and the parents learned 
little or nothing about what had occurred at that 
time and for a long period of time the delay until 
the preliminary began and the delay until the pre-. 
liminary:hadended, they were out in the cold, so to 
speak. 

When Miss Nelles was discharged at 
the preliminary after 41 days of evidence and over 
One hundred witnesses they did learn from His Honour 


Judge Vanek that the four infants in question, Cook, 
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Miller, Pacsai and Estrella, were, according, to~etis 
Honour, murdered by someone. They also learned that 
there was a real suspicion regarding the deaths of 
many other babies, including aegtt Suspicious, Kristin 
Inwood and Stephanie Lombardo. 

The parents were then confronted with 
the evidence that was displayed publicly by the media, 
the evidence that had come at the preliminary inquiry 
and the suspicions that the Crown Attorney and the 
police held with regard to many of these deaths, 
especially the deaths that were termed similar fact 
deaths in the Crown's case. 

The investigation by the police 
continued and the parents hoped that some definitive 
answer would emerge to answer their questions, to calm 
their anxieties and to let them deal with this matter 
and put it behind them once and for all. 

When the Attorney General saw fit to 
announce this Inquiry and, at the same time, announce 
that at that time no charges were going to be laid, 
héevdinected; elesubmit;hthe whole import. of-this. to 
informing the parents and the public of exactly what 
had gone on. 

We are here to try and obtain some 


kind of answer, whether definitive or not, to this 
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most vexing question, as to what happened to these 
CNilLiLen wand eto spuGeiteblingly,wMrseiCommissioner, you 
are, I submit, the last hope for these parents to know 
what happened to their acne. 

For that reason alone, with the 
GrLeaLeSEnOr srespect srimssUDMit pthateyOUuLOWe sit sto the 
parents to decide, as much as you can, and whatever 
you are able to decide. 

The parents have carried their 
anxieties with them long enough and, Mr. Commissioner, 
Iecee Wathat elteaS ep atO.VOU atoareyiew..the evidence and 
go as far as you are able and as far as the evidence 
will allow you to go in your conclusions for each and 
every death that we are looking into. 

Me se COLL. has -submi tied .to eyvou -that.if 
you have a nagging suspicion about a Ee alesse death 
that won't comfort the parents. I am not quite sure 
how many parents Mr. Scott represents or where he 


found his information, but as for the seven sets of 


parents that I represent, they want to know if you 
have a suspicion and they want to hear your opinion. 
All of the deaths, every one of these 
deaths, is suspicious to the parents involved. They 
are haunted by the fact they don't know what happened 


and they are living under a cloud that only you can 
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dispel. They don't know what happened, not because 
they are ignorant and not because they haven't 
attempted to find out what happened, but because they 
really haven't had an opportunity to search for the 
truth wuneLl cnowe 

. This Commission has given them a chance 
to search and it may have taken a long time for them 
COMgGeL=toechistpoint, but it is the only chance they 
have had. 

We submit phacayou should not examine 
each death separately on its own, because on its own 
an unexplained death may mean nothing, but with the 
other evidence that we have heard, based upon, 
especially the statistical and epidemiological studies, 
the entire situation here is coloured and the common 
factors that everyone has outlined for you make every 
death more than suspicious. 

To not answer with the kind of 
assurance that Mr. Scott seems to insist upon, I 
would submit to you misses the point. Your suspicion, 
for any of these deaths, is not the hunch of a fortune 
teller, but it is based upon 147 days of evidence, 
lengthy submissions, numerous witnesses and hundreds 
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It will be more than just a disappointment if you 
do not set out your suspicions, whatever they may 
be. If you hold them, after hearing all of this 
evidence and spending all of this time, while it is 
true that there can't be any real consolation for 
the parents no matter what your findings are, you 
are, at least to most of the parents, the last word 
on the subject. 

I submit to you that the parents and 
the public may not have any further determinations, 
because I, for one, would be very surprisal if any 
other determination by the courts that might arise 
from any of these deaths spent the time and the money 
to deal with these matters in the way that we have done 
here. 

mdeoragree*with Mr? Scott thae-vou 
Should put an end to suspicions where you can. Where 
the evidence is clear enough to you, and where you 
feel that you can dispell the doubts that remain, you 
Should definitely do that. But I also submit that 
you Save sto coefturther. 

You have to tell the parents exactly 
what you feel about their children's deaths because 
the events of your conclusions, and the basis of your 


conclusions will help them to deal adequately with thi 
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tragedy. 

Mr .SHuntVinditated@tosyousthat-it 
is predictable to be asked to assess each piece of 
evidence in a circumstantial Stuke?en in isolation,an 
individuals bit: that the approach=is*wrong; and I 
agree with his submissions. 

He also submitted that in many cases 
circumstantial proof is better than direct preoer. 
More to the point, in this situation, and in many 
situations, circumstantial proof is the Oniy®proote 
There is no direct evidence for many of these deaths. 
Thesvastemajorityoy [=would =submit® ae But) youustili@have 
to deal with them. That doesn't mean that you 
ignore the circumstantial proof in the hope of some 
day learning or finding out some direct proof as I 
Submit Mr. Scott wants you to do. You make use of 
proof that you can and that you feel is strong enough 
to allow you to come to any kind of conclusion. 

Mr. Scott reiterated that it would 
be unfair to the parents to voice suspicions. Then, 
he went on to say that you must say, or come to a 
conclusion, that a death was a deliberate overdose, - 
if that is the case, even if it causes heartache. 

HeechenPsaysethst VEMyoGusecanst doSthat 


you should not raise anymore suspicions. Well, I 
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1 

| 
2 agree with him to a point. Surely, no matter what 
3 kind of heartache it causes you should make strong 


and definite conclusions where you feel you are able 
to on the evidence. The aececintee have suffered 
heartache and will continue to suffer heartache 
no matter what your conclusions are, but to not know 
is the worse heartache. It is up to you, Mr. 
Commissioner, to at least give the parents some 
kind of idea. 

I submit that you must reach a conclusipn 
for each and every death and you have an obligation 
COOOL Date Ousayvatchatule Ssalitisate without, firm 


toxicological data, I would submit, begs the question 


here. The real issue is that the parents need and 


deserve some answers. 


My meocOtL Inuicated = to wou that iif yvonne 
expert casts doubt that it would be unsafe or 
imprudent to find that digoxin was a cause of death 


for any of these children. 


Mr. Commissioner, as a trial judge, 


theres ts noudouptathat you caceysituations on wa 
daily basis where there was conflicting evidence on 
any number of points. You look at the witness and 


you check his vantage point, his memory, what his 


background is, how firm they are in their conclusions 
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and then you determine which witness you choose to 
Lely eupoi. ales NO d1rrerent than a cl viilcase 
where you have two medical experts saying two totally 
different things about the Bae gechecion that they 
have examined. You have to look at all the other 
information and make your determination. Judges and 
judictial officers are called upon all of the time 
to deal with differing opinon about the same material. 
And that is exactly the situation that you are 
faced with- In this situation you are the judge. 
There is no doubt in any ones mind 
here that you are the judge. You determine who you 
Wante.Omle.y UDO.» le submlLt. to you coac you must 
do so. You must make a determination as to who you 
will rely upon in any one case and who you won't 
rely upon. Your reasons for doing so are obviously 
Important = but the fact that you do it 1s more amportant. 
In addition, you should not have the 
Gpulerca meCcOustlalitsetiadt Mr ew SCOLL Nasetrred co 
convince you you should abide by. He referred to 
autopsys and how in many cases there is no conclusion 
as to cause of death and that there are scientific 
exercises done in order to help clinicians in’ the 


Putco Menem SeClEOULCeLOr ~yOupthe tact that 1f there 


is no cause set out in the report it doesn't mean 
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that the death was suspicious or that there was any 
doubtythatethe chiidsedied.ftrom:a: areconnes | causes. 
Mr. Lamek has put.to you her: the | 
Bact echatedpspatnlologistacould not assign a cause of 
death wassastactor for,suspicion. and I,yagree whole 
heartedly with Mr. Lamek"'s position. If a hospital 
pathologist may and sometimes does assign a cause 
Otedeatheto a childpamlimhesGannothde So if anyecase, 
then, obviously, the death is not understood completelly. 
Ande pelighteofmthe situation thatwweraresin; the 
Suspicions that we hold are exacerbated. 
Peconelusiongin an autepsy izeportithat 
NOSSPCCiELCe cause; couldsbe~definedwisinot-~a neutral 


faCtein, Ghie Commission.» Liathess bi needa was 


SOLrECEeinen1ls determinations then the examination 
would reassure the olinicians differential diagnosis. 
And if there were strong enough proof from the body, 
beSebia, senatethesc! iuniciangwas correct,sthere-is 
little doubt that the pathologist would conclude thus. 
But 1£ the clinigian wasn't correct or if the 
pathologist can't find the proof to support those 
conclusions then the suspicion must be escalated and 
you must consider that as another fact creating 
SUSDLGLON stoLrechatedeath. 


Mr. Lamek then submitted that’ once you 
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conclude that any one child died from digoxin 
intoxication and that it wasn't the result of mistake 
or accident, then you have to consider more strongly 
were there many of the other eoaaren that were 
looking into suffered the same fate. If one death 
was a result of foul play then the suspicion grows 
and attaches to a large number of the deaths. 
He then continued that it is possible 
that all of the deaths resulted from coincidence 
from terrible luck, from bizarre and repeti.tive 
querks of fate, is how he termed this, and that they 
all came to an end on the 22nd of March, 1981. He 
finds that possibility extremely remote and I find 
it even more remote and I adopt his submissions in 
that respect. 
| You must look at the pattern and the 
common threads running through these deaths to get 
an idea to what you are looking at . And the child that 
tips the balance in this situation is most definitely 
Justin Cook. I agree with his submissions regarding 
CheeCook ichiddjmewnoid wiliadealawith a ddtties bit 
Lacey ee MG oCOtt «Offs courses. says thatsyvoul domdit 
look at it in that way. With the greatest of 
respect, I take issue with his position. You are 
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Commissioner, I submit that you are not here to 
error at all. You are here to try and make some 
determinations from the evidence that en Re 
heard. 

MumeScotthehen{says#thatjitayou 
wish one of these children into the suspicious 
Category then you won't serves therspublic or the 
parents or the hospital staff,handywhe isspartially 
right. You may not serve the hospital staff but 
you will serve the interest of the parents by making 
your determinations whether it be deliberate overdose 
natural death, high suspicion or low suspicion or 
anything inbetween. 

You submitted to him that "why 
shouddnét yourtgive your: honest opinion,". and that 
is all the parents ask of you. We want you to decide 
as best you can, after hearing all the evidence that 
you have heard ,to re-evaluate the evidence as any 
Judicial officer must andethen not be restricted 
by any scientific rule stick and choose the evidence 
that you want to rely on and come to a conclusion. 

Mr eScott! saidethatt heydoesn*t) want 
to take the Commissionets pulse on each baby and, of 
course, the parents do. There is no doubt in the 


parent's mind) that any conclusions that you come, to 
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1 
2 regarding any of these children will be reasoned, 
B careful decisions based upon the ein aise and not 
4 based upon any irrelevant considerations. 
F Tosubmiitiito tou that the parents and 
Enempubliciwill accept that kind of rational whether 
: yOusare giving themsa firm conclusion as to how 
i the death was caused or just a suspicion. 
8 Tesubmitethat what Mrs scott is: asking 
9 for 1s a conclusion based upon scientific certainty 
10 and, with the greatest of respect, I feel that that 
1 SUOMI SSiOnyseridiculous. Only a Scientist can 
“5 expect a scientific certainty and conclusions. 
Mr Strathy has “also indicated to 
‘ you that you have no duty to determine how any of 
“e these babies died. Focusing upon the word "determine". 
15 With the greatest respect, I feel that that technical 
16 aALCUMNeI ms NOULIenOtLm@ELemi nathi SsekindsoL. Situation. 
17 We are not here to deal with technicalities. We 
18 are here to find some answers. 
19 Moo chacthy thens sala, supporting Mir. 
a scott, that unless you unquestionably feel that the 
evidence leads to a specific result, you shouldn't 
7, make that finding. Once more, we disagree as to 
we that submission. There is no burden of proof in 
23 law anywhere that calls for things to be determined 
24 
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ungquestuonablysoreto ,asscientific certainty. «That 
kind of reasoning would mean that you would not 

only have to conclude how these children ue beyond 
a balance of probabilities but beyond a reasonable 


doubt. 
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And if that kind of burden was put upon any judge in 
our system I submit they could rarely make any kind 
of decision. 

inetcois Soren we are not dealing 
with these hard and fast rules. We are not dealing 
with evidence beyond a reasonable doubt, or even on 
a balance of probabilities. 

And I submit that one of the reasons 
we are having a Royal Commission here was to get away 
from the strict rules of evidence and the strict rules 
of burden of proof and to allow you to use your best 
judgment. And the parents implore you to do so. Use 
your best judgment with regard to any of these deaths 
and what you feel was the cause of death and come to 
a conclusion. 

Pursteoteall vou. hadea situatiLon put 
before you by Mr. Lamek indicating a chronology and 
what he felt about the pattern and the common threads, 
and we adopt those submissions fully. 

Surely in looking back upon all of this 
there 1s a grave suspicion from the 30th of June right 
up to the 22nd of March. One of the questions asked 
is why did these deaths rales begin at the beginning 
of July or on the 30th of June? And although not 


evident it is quite reasonable that after moving down 
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to a ward in April the perpetrator of this kind of 
crime would need some time to become familiar with 

the surroundings and the schedule, and it doesn't seem 
Outrageous to me that they would wait a couple of 
months before starting this ridiculous series of 

joa d hy vege po 

You have also had put before you, Mr. 
Commissioner, five possible reasons for the deaths 
ending on the 22nd of March, and we don't intend to 
delve into that area aside from the obvious conclusion 
that by the 22nd of March everybody knew that a serious 
investigation was taking place and the circumstances 
changed so considerably that even a kook would stop 
the killing at that time. 

With regard to the patterns that we 
have looked at, Mr. Commissioner, I would like to put 
before you what I feel are three distinct clusters of 
deaths during this period. 

The first cluster of deaths began on 
the 22nd of July and went to approximately the 19th 
Of AUGUST "ern *thismLess ethan one “month tsix ichilidren 
died: Bilodeau on the 22nd of July, Taylor on the 27th 
OD Uuly) Dawson on -thew2s8th, *Hoos onthe 43lstyiturner 
on August lst and Monteith on the 19th of August. 


From what we know about what the rates 
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of mortality were generally on that ward six deaths 
in less than four weeks is a huge increase. 

The second cluster I submit to you 
began in the middle of NO Penner eer eass on the 17th, 
seth on the 9th of December, MacDonald on the 13th 
of December, Gosselin on the 18th of December, 
Lombardo on the 23rd of December, Belanger on the 
28th of December and Estrella on the llth of January. 

Within a month of the beginning of 
that cluster four children had died, and then three 
more died in less than three weeks, so there were 
seven more deaths clustered in a span of less than 
two months. 

The third and last cluster which is 
the most important is the cluster in March: Warner 
died on the 7th of March, Hines on the 8th, Gionas 
On the 9th, Manojlovich and Pacsai on the 12th, 
Inwood on the 13th, Gardner on the 18th, Miller on 
Poem 2istgand Cook on the 22nd. 

Now we have generally looked at these 
deaths as nine deaths in about 15 days, but in truth 
looking at the other common threads that we have 
looked at if we focus upon the Trayner team there 
were nine deaths in nine shifts. According to the 
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THE COMMISSIONER: You are referring 
now to the third cluster? Are we talking about the 
third cluster? 

MR. LABOW: ace The team was on for 
the long night shift beginning on the 6th, 7th and 8th 
of March, and one child died each night, Warner, Hines 
and Gionas. 

The team was then off on the 9th and 
10th of March. They were back on on the 1lth and 
12th, and in those two shifts three children died: 
Manojlovich, Pacsai and Inwood. 

The > team was then ‘off on the 13th, 
l4th and 15th. They were back on on the 16th and 
7 thyeand during sthesiong=nighteshi ft-ofethe= 17th 
-Gardner died. 

Then once again the team was off on 
the 18th and 19th. They were back on on the 20th 
ande@zistyeandeon ChiseLongenight snhiiteeMild ler’and 
Cook.died. 

Now that is nine shifts and nine 
deaths which is an horrendous number of deaths for 
anyone, and it is something that I feel you must focus 
upon. This one cluster I submit crystalizes the 
pattern. That one team was on for all of those deaths, 


and for every shift but one at least one child died. 
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It is hard for me to believe that there is an innocent 
exp lanaclonmclocedl yO Gathat. 

I would also like to focus on the 
Atlanta Report. The Atlanta Repore indicates that 
from July to March there was a sharp increase in the 
mortality on Wards 4A and B, and more importantly 
there was no comparable increase in mortality else- 
where in the hospital. So it is clear that it was 
confined to that ward. 

They also found that the increased 
deaths occurred largely in the early morning, and that 
there was no Significant change in the occupancy rates 
of Wards 4A and B. 

The Atlanta people did concede that 
the children who came onto the ward were younger and 
had more severe forms of cardiac disease, but what 
has to be stressed is that this massive increase only 
occurred in ward associated deaths. There was no 
increase in the ICU dealing with these younger and 
Sicker children; there was no increase in the 
operating room dealing with these younger and sicker 
children. It was all confined to that ward. 

At page 50 of the Atlanta Report in 
figure number 3 which you don't have to turn to, 


Mr. Commissioner, is a chart that demonstrates just 
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how dramatic the increase was on the ward. For all 
of those reasons we adopt Mr. Lamek's remarks indi- 
cating that there were keys and obvious Similarities 
in these deaths. The presence of the members of the 
one team, the increase in the deaths in that particular 
ward and the fact that most of the deaths occurred in 
the carly hours? ofs-ther morning. 
Now, Mr. Commissioner, I am coum to 

GurtecO.GaCh,ot the individual children: I think if 
you will permit me I would rather start after the 
lunch break. 

| THE COMMISSIONER: All right. We 
will rise then until 2 o'clock and we have got a 


slightly larger audience. I will just tell you about 


dates. 


First of all Mr. Lamek we expect will 
finish Phase I some time next week and Mr. Lamek and 
Miss Cronk have, I think the only way I can put it 
is to collective action, they have refused to proceed 
with Phase II the following week so we will proceed 
with Phase II starting Tuesday, the 10th of July. 

It will be a three day week and then 
I have to go to Quebec. I may have told someone it 
was the week of the 23rd, but it isn't. It is the 
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as they don't seem to want to proceed with this thing 
without me we will not be sitting that week. 

I have told people that I can be 
bullied about another week, if people are making 
holidays, holiday arrangements, but I think those 
who are going to be concerned with Phase II, and we 
are not just too sure who they are yet, better consult 
to see whether a week before or a week after would be 
better. 

OUAG eC iatimet ia eeCHOUG el.ta San 
PiEGottOumtOoesiteedinerhiase fl until at 1s finished. 

Any questions? 

Moz KL ELY Four days a week or 
dwae days a week? 

THE COMMISSIONER: Three days a week. 
I think I have been bullied into that, didn't I, some 
time ago? 

MS") KITELY <: It didn*t take much. 

THE COMMISSIONER: You are quite 
right, it didn't take a great deal of bullying. 
Howeverveitetiings don t go quickly we might revert. 
And if we do go to September it will certainly be 
back to four days. Let's hope, though, we may not 
have to do that. 


Anything else? Then I will receive 
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representations when it suits you. The week either 


after the week in August or the one in July just 


before. 


Aleit ieee cl. see Onc Lock. 


--- Luncheon recess 
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A=1 
1 
RD/hr 
5 STAG] e) sal s¥ey ah aly ele; 
3 THE COMMISSIONER: Yes, Mr. Labow. 
4 MR. LABOW: Uk. Geumidlagcones:. I would 
just like to refer to one excerpt regarding the 
: Atlanta Report and that is found at Volume 154, 
2 Page #0 oem Lite waSsineMr Scotti ssargument. 
7 THES COMMISSIONER say l0162 
8 MR. LABOW: 1016. Notwithstanding 
9 the criticisms that you have heard, and I am sure 
| 10 will hear about the report, (even Mr._Scott. points 
| 11 Out) thatethesHospitalsisasatisfied,  asxsa wresult of 
“p their own expert's review, that the increase in 
mortality on Wards 4A and B was statistically 
% Significant and, as he puts it, despite the problems 
i? with -the methodology and twisting things around, that 
15 is one fact that cannot be ignored. 
16 Now, Mr. Commissioner, one other point. 
a7 It has come to my attention that the Hospital's 
18 review of the 36 deaths,a tabbe@ review, is not an 
19 Exhibit and I personally have found this review of 
sie the evidence accurate in most respects and very 


helpfuleand, I-thinksit,should bean» exhibit. 
tHbe COMMISSIONER¢w.The Hospitalss 
Eeview ,pyes.4 datake itithat is|your+documents<« You 


have no objection to that? 
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1 

Z MS. THOMSON: No, sir, we have no 

3 objection. 

4 THEACOMMUSS TONER > seExiibit 429: 

P =——-—=EXHIBIT NO? 42,9 i desea Pee Of e3 Geecdeaths.. 

MR. LABOW: Mr. Commissioner, I would 

: Pukemtowded lewis thysustingCook furs. 

‘ As you have already heard, Justin 

8 Cook was born on the llth of December, in Owen Sound 

9 and came into the Hospital late Friday night on the 

10 AUG got (Ma rCi yas O38) sitoere, ismnoadoubt that «this 

1 child was very ill and he was so ill that when he 

+9 checked in very late Friday night he had an echo- 
Ccardiogram almost immediately and he had a catheterizaltion 

* done on Saturday morning and surgery had been scheduled 

te for Sunday morning. There is no question that these 

15 very quick procedures and quick scheduling of surgery 

16 on a weekend, from what we have heard, indicates 

17 CiaberhpsechiuldiwasainiSseveresdifficulty. 

18 As Mr. Lamek pointed out, Justin Cook's 

19 peach per sé€swasrynot surprising) but it is»the results 

‘i of the tests that were done just prior to his death 
and just after his death that make the conclusion 

os that he died from a deliberate overdose of digoxin 

Se amos tepeyondmadoubt. easAlmosteall.of.~the.doctors that 

23 we have heard from, and that includes the pathologists|, 

24 


saeco e MOCAT (aM 
) nize Mtiw lash oa oati 
| clgaut taped y SPT iS voy aA 
paves away \awilientad Se 4400 ate no nrat eaw stow 
ens nO Hipla Yebss% soak Iesiyeo say ofn! emo bere 
eid> sen? Iduoh of al @iedT .18€) ,doves Io dos 


ot nathw Sed £12 om-aew ef bas IL! yusy zaw blacts | mr 
7 
*oi90 me bid ef BAnin YAbiet stat vror oc: Sekoeis 4 
> . 
sixstatieo @ Rel ed Sete Ylavelbieml ¢eonia asrtothres 


. ieiubadses Aeed Gad yaertia baa anuries ycS:0tee ac sasb ia 
sues ¢a42 ooideépp on ei sted? soekacom vetoes 403 / : 
y-wotua 36 pallybetisa' dollop Bee Bexphesosg soiep yay | | 
es2e0l het biser evsd ao satiw mozt .Sasxcaw & oo 

‘oteps Ib esevee gi wen hidits ctds tans 

‘food alztevl .306 besateg Aenea wl at 
atlveet ott al 32 sed pateheqitue Yon sav se 196q\ depob 
fitssb aid oF toiuq dept Snob stew gary ees aris to 
— atxophh Yo ssodtave Sdaxsdi268. slnox? Delb on snity 


ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO Labow (Argument) 706 


theclinicians and the pharmacologists have recognized 
that at the very least digoxin played a role in this 
child's death. 

Dr. Rowe even indicated that this was 
the one death that was unquestionably caused by 


digoxin toxicity and he says that at Volume 18, page 


3275 and again at Volume 24, page 4309. 

Miss Kitely has said that there was 
one thing that everyone agrees on and that was that 
this child received digoxin. There are two things 
that everyone agrees on, that he received digoxin 
dndsthateit wasn t*eprescribed. = That 1s Obviously an 
essential fact, in any consideration of what happened 
Cotrchiseoeni tas 

The expert evidence, as reviewed by 
Mr. Lamek is something that I am going to adopt 
completely and I don't intend to review it in depth. 
I agree with him in his conclusions and in his 
reasoning that the fact that this might have been 
accidental is almost an impossibility. The readings 
in the blood, in the serum, were so Hiuciyeey cecal S 
at 4:30 and 6:00 a.m respectively and the reading She 
greater than 100 from the autopsy blood were so high 
that I would submit, and according to most of the 


experts, it would have taken something more than a 
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regular dose of digoxin given in error to produce 
that kind ofsresult: 

The tissue readings were 58 massive, 
especially the 1177 nanograms per gram in the fresh 
heart tissue that it is almost inconceivable that an 
accidential regular dose of digoxin could produce 
this kind of reading. 

Mr. Strathy has argued that error is 
more probable here, and as I understand it, he thinks 
that it could have happened during the resuscitation 
Sprout abvVedhelocracargdlacsingectionsOLMaLgOxin. 

Now, in considering that submission, 
DesubmMitetOnyOue that,;siirst of all, Drs. Costigan 
and Mounstephen would have had to have overlooked 
a vial of digoxin but not only have overlooked it, 
have overlookedsit on, the, floor that they.were most 
seriously investigated. 

The digoxin was collected after the 
Miller death on Wards 4A/B and surely that was the 
ward that they paid the most attention to. In additio 
that vial that they overlooked would have had to have 

been used mistakenly by the doctors during the resuscitatio 
You have to examine that in light of the evidence 


that Dr. Costigan gave about how careful the procedures 
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was those doctors who were on the scene. They would 
have been, of any of the doctors, more careful, as 
to what went on during the resuscitation effort 
itself. 

In addition, they were aware or at 
the very least, Dr. Costigan was aware at that time 
of the suspicions regarding the Miller and probably 
the *pstrel laedeathn on that particular*ward, “and 2 
submit to you that they would, undoubtedly, have been 
more cautious, if @4NYthing, when dealing with any 
child on that ward and that the test that they conducted 
just prior to the Cook death and just after would 
scem@eecovsubstantiraterthat. 

MreaScrachny tien says that an initra= 
cardiac injection would account for the high serum, 
high heart and high lung tissue levels, but it is 
my submission, with the inherent circulation that thi 
child must have had at that time, the digoxin, 
although it might have filled the heart, would not 
have travelled to, at the very least, the fluids 
Pha eeWweriave=resuLeserorLs 

In Miss Cronk's chart the chest fluid 
Haade?70 nanograms per millilitre of digoxin. The 
gastric fluid contents had 34 nanograms per mill- 


ilitre of digoxin and the small bowel and the content 
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thereof had 621 nanograms per millilitre of digoxin. 

TesuDm Ee tOnVvOU, Mr wCOMmMisolOneL oF 
that with what this child was going through at 
resuscitation, with the enerert circulation evident 
the digoxin would not have travelled, at the very 
least to the bowels in that short space of time. 

Surely the better answer and the more 
fogical’ conc iusion vs that of Dr. Kautfiman and. the 
other experts and, as Mr. Lamek has already pointed 
out, their views on overdose went from enormous, 
a -COLOLUCmtLOmDE smeKallc cman, CO, eats tie Very least, 
Substantial, ~accoraging to sDr. Mirkin. | )As well, Lf 
the digoxin was given during the resuscitation effort 
then some cause of death, something would have 
precipitated the problem that this child was going 
through, other than digoxin, and Dr. Cutz,who was the 
pathologist in charge of this autopsy in his evidence 
testified that there was no apparent cause in either 
the heart or the lungs, aside from the child's 
general condition, which explained the death. His 
conclusion was that the child died of a digoxin 
overdose. That is found in Volume 44, page 9007 to 
9009. 

For those reasons I think you should 


accept fully Mr. Lamek's view on exactly what occurre 
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COelLli Sec Geand yOu siOllade accept, |. would: submit, 
that there is almost no doubt that this child died 
from a deliberate overdose of digoxin. 

Meee ConmmrsslOneL,. ©. ald want to bring 
one point to your attention when I did review 
carefully the evidence regarding this child. We 
have heard from Nurse Nelles and Nurse Trayner that 
in essence they never left the room. TiisecoLld 
was on constant care. Miss Nelles said, other than 
being relieved she was in the room the entire time. 
Mrs. Trayner says that she was in the room the 
entire time that she relieved Miss Nelles. 

At the preliminary inquiry in Volume 
1, Mrs. Cook gave evidence and her evidence was that 
on Saturday she arrived at the hospital at about 
noon and saw her child at about 1:30. She then says 
that she spent most of the afternoon in the room 
and the child had a blue spell late in the afternoon , 
early in the evening and right through the evening 
SicmeWwaSegOLNCg sl sant mOutLsOLeCnesrOomMm alle day. She 
was going up and down the stairs to the cafeteria 
with her sister and then back up to the room to keep 
an eye on Justin. That evidence is found at pages 
ied Ome ee ATiCes 2) « 


She then gives evidence, which I feel 
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ANGUS, STONEHOUSE & co.tto. Labow (Argument) 17a 


TORONTO, ONTARIO 


was very Syne ene and clearly set out to his 
Honour, Judge Vanek, that she first saw Miss Nelles 
in the room at 11:00 Dalt-eOnNoaCUrdavanicntsahd 
that evidence is found at pages 202 Lo. 2OBeanda276. 


THE COMMISSIONER: What were you 


Saying? 

i MR. LABOW: p.m. 
| 8 212 6_ tOn 2274 
9 MR. BROWN: I am sorry, 226? 
: 10 MRo sGABOWRe COs 2u . 
11 Mrs. Cook's evidence, and she was asked 
| 12 By, both the prosecution and Mr. Cooper, was that 

€ she came in at about 11:00 p.m and she remembers 
| 


the time. Mrs. Cook walked into the room during 
one of her frequent checks to see how the child 


was doing at about 11:00 p.m. with her husband. 


They saw Nurse Nelles holding the child and feeding 
theschila = Theyestayedgirompabouthhalfeanphoursor 


an hour and then they went home. 


Now, She has asked on at least two 
or three occasions was that the very first time that 
you saw'Miss Nelles in the room that night and her 
answer clearly se NV xsl, 

I submit to you that there is a clear 
difference between what she recalled at the preliminar 


inquiry and what Nurse Nelles has said to you here. 


(N.B. Page 1713 follows) 
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TORONTO, ONTARIO 


Because if Nurse Nelles was on 
constant care that night and the shift Started, as 
it usually does, at about 7:30 p.m., the numerous 
times that Mrs. Cook went into ee room, she should 
have seen Nurse Nelles with her child; not necessarily 


holding her child but at least there. 


THE COMMISSIONER: I'm having some 
difficulty with this because we didn't call Mrs. 
Cook. I know she became your client very recently 
but -- I don't know what the rules of this game 
are, but it would be very difficult for me to accept 
evidence that I never heard as opposed to evidence 


that was given. 


MR. LABOW: Well, Mr. Commissioner, 


it was my understanding that we were not to repeat 


what was done by the Dubin Inquiry or what was done 
before His Honour Judge Vanek. 
THE COMMISSIONER: We certainly have 


repeated what was done in the preliminary inquiry, 


whether we were supposed to or not. 
MR. LABOW: eel) suppose Iscould call 
Muse Gooke @iecould cabllahereirieMralBrown would like 
to examine her on this issue. That is not a problem. 
MRE BROWNSSiterecallvyadonit thinkeitdis 


much of an issue because there is other testimony by 


OOD GAN dare eam? 
| _ltseamsoens som phlidd sat Adie yOLTSM bere seme evs 
vexste Sasol 20 sud bitte ved gaihled 
aoe omkvet ml taimoreeTao mer 
aM Llec + aBlb aw sevened eda deiw ysivot ti th 
| ~lsnesex yrov dnetio su0y efsced edie woud I. 4000 
| @heo eidt Yo galery off Japwowotol 2*aab I -- sted 
fqewsn oF sof t0? 2ivols32b yase ad bivow 21 ged .ens 
wonebive oF Seecged es Bumeifteven T tecs eonsbive 
.eevip efw dnc 
stenoteetemed aM (2few -<WOmmur aM 
séodet cf Jon evew ew zen? pnlbinetetebey yo éhw Ji 
encd ssw dsiv to Yiivpnt diduG enfy yd snob sew once 
~#eneV epbut avecoll 218 etoted 
| stat ylaistzen gW “siXMOLeSEN0D SAT 
vitupat yranimniletg ef o2 emob gew sate Setseqe: 
stomxo ot besoggis etew ow todteriw 
tipo Sivoo I eeodguve I ;WORAL ue 
eili binow wivort 5M 32 ted Leo Bues T4000 exh 


ANGUS, STONEHOUSE & CO. LTD. Labow (Argument) p74 


TORONTO. ONTARIO 


1 

2 other witnesses that they saw Miss Nelles in Justin 

3 Cook. secoom, 

4 From the time of the beginning of the 

5 Longynight -shift through to mente there were 

| various recollections on when Miss Nelles was 

: relieved. It .seems to be just simply a matter of 

f difference in recollection as to time. 

8 If my friend is suggesting that 

9 Nurse Nelles was not in the room before, then I 
submit that goes against the weight of evidence that 
went in at the preliminary inquiry and that went in 


here. And it is a bit late in the day to make that 
allegation again without having put it to Miss 
Nelles. But I really don't know whether much turns 
on the matter. 

MR. LABOW: Mr. Commissioner, JF don't 


think much turns on the matter. I wanted to bring it 


to your attention because it caused me some concern 


when I realized that, based upon my client's recol- 
lection, notwithstanding that this child was on 


constant care, her recollection was that the constant 


care nurse assigned was not there all the time. That 


is as far as -- 
THE COMMISSIONER: That is in accord 


with Susan Nelles' evidence and Phyllis Trayner's 
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ANGUS, STONEHOUSE & CO. LTD. Labow (Argument) ait 


TORONTO, ONTARIO 


evidence. 

MR. LABOW: It definitely does not 
accord with Susan Nelles' evidence, but I don't 
think anyone else could say -- | 

THE COMMISSIONER: No. Susan Nelles 
was relieved. 

MR. LABOW: Later than that. That 
is my understanding. 

THE COMMISSIONER: Was she not 
relieved? 

MR. BROWN: No. I believe the testi- 
mony was she was relieved some time around midnight, 
plus or minus fifteen eee and had about a 
45-minute break and came back shortly before midnight. 

MR. LABOW: That is my understanding. 

THE COMMISSIONER: Well, you say that 
Susan Nelles, according to Mrs. Cook, was not there 
prioratokil:00Mpimstorsatl least«not*® there! ati some 
time? 

MR. LABOW: Not there at some points 
when Mrs. Cook went into the room. — 

THERCOMMISSZONER: GALL right: 

MR. LABOW: Now, I honestly don't know 
what turns on that, Mr. Commissioner, but it caused 


me some concern and I thought you should be aware of 
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ANGUS, STONEHOUSE & CO. LTD. Labow (Argument) ILI AINS 


TORONTO, ONTARIO 


it, but I have submissions to make about that point. 

THEs COMMISSIONERS] All right." Yes. 

MR. LABOW: Notwithstanding that, I 
do think the evidence is clear that Justin Cook died 
from a deliberate overdose of digoxin. 

I also think the evidence is clear 
that this was not an accidental administration. I 
think the weight of the expert evidence will confirm 
that this could not have been an accident. 

If you look at the factors that would 
go into that kind of conclusion, the only experts 
that have indicated anne it might have happened just 
around the time of resuscitation were Dr. Spielberg 
and, in some respects, Dr. MacLeod, but all the 
Outside experts agree that that was probably not the 
case. 

Now, Mr. Commissioner, conforming to 
Mre= Lanek s®submissions,= i= think*thatvaefinding that 
Justin Cook died in that way colours all the other 
deaths to such an extent that you must look at them 
as being very suspicious until proven different, until 
we can have some teaveataan that they are not 
Suspicious. 

I am going to deal with the other 


six children chronologically, as I normally do. So, 
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ANGUS, STONEHOUSE & CO. LTD. Labow (Argument) LGA F 


TORONTO, ONTARIO 


Iwill l@dealkiwith Phi Urpe=Turner first. 

Now, Philip Turner was born on the 
4th of July 1980 and entered the Hospital thirteen 
days later. He entered the Hosoi tal with a history 
of feeding difficulties and signs of congestive 
heart Stavluresand;, on the 19th of July, had surgical 
repair of his coarctation. 

Now, he was in the Intensive Care Unit 
until he was transferred to Ward 4A on the 30th of 
July and, at that time, Dr. Soulioti's note at page 
49 of the chart indicates that they're having some 
problems with digoxin but notwithstanding that the 
child was not in failure and his lungs sounded clear. 

Even the discharge report, which was 
written by Dr. Heilbut and is found at pages 19 and 
20 Of che “chart, indicates *that“after his’ operation, 
Philip Turner had a relatively uncomplicated post- 
operative course except for his lung problems. 

And to skip ahead, at autopsy, post 
mortem cultures on his lung for infection came back 
negative, so it does not appear as if his lung 
problems caused him to die, although they did make 
his respirations problematic at times. 

Although this child seemed to be much 


improved and was transferred back to the ward on the 
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ANGUS, STONEHOUSE & CO. LTD. Labow (Argument) 


TORONTO. ONTARIO 


1 

2 B0cheofmuulyyad day Hater ss carl yoin ‘the morning of 

3 August 1st he began to have problems and he died. 

4 Even in Dr. Izukawa's arrest note, 

5 which Ss=@foundvat= page 52 of se GR Dr. Izukawa 
points out that his cardiac status appeared to have 

: been controlled. 

: Now, Dr. Rowe indicated that because 

8 Philip Turner was returned to the ward, there is a 

fs suggestion that he wasn't regarded as being at 

10 imminent risk of death. Dr. Rowe felt that he would 

11 not have been transferred if any doctors felt that 

12 he was going to die suddenly. 

5 He went on to point out that when he 

was transferred, it seemed that Philip Turner was 

i improving, and that is found at Volume 1l, page 1820 

15 to 1821. Notwithstanding Dr. Rowe's view, Nurse 

16 Radojewski has testified that on the 3lst she felt 

17 that there were problems with this child and that he 

18 was unstable and should go to the ICU. She also felt 

19 that he had suffered a collapse of his lung but the 

m autopsy report doesn't make any reference to that 
kind of thing. They do, in the autopsy, check to 

oe ss if there is any evidence of pneumonia, which 

<d they apparently do not find. 

23 Now, the severity rating of this 

24 
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ANGUS, STONEHOUSE & CO. LTD. Labow (Argument) ney) 


TORONTO, ONTARIO 


Chtloymecccocvoingetoepoesiastrel ter, .waseo. 550, this 
child was very ill. But even Dr. Hastreiter found 
that the suddenness of the terminal Sar oe the 
death were surprising. 

Dr. Rowe also indicated that with this 
kind of lesion, surgery is a waste of time in some 
cases and, as we have heard from Dr. Rowe, it was 
NOUtUmcCNeepLactl Cosate ine suOSDitalustor Sick Children 
to perform heroic surgery. He still had his operation 
because, as Dr. Rowe pointed out, this child was 
between the two extremes. There is a letter in the 
chart, ateoage 5, from Dr. Schaffer about six days 
after his surgery which clearly indicates to me that 
they had not given up hope on this child; the 
indications were quite to the contrary. And writing 
to the referring doctor -- 

THE COMMISSIONER: Can I have the chart 
for the Turner case. 

hehe (2 eee 

MR. LABOW: It is page 5 of the chart, 
I think, the last paragraph - a very short paragraph. 

Hew points out. that the child looks 
good in Intensive Care and that they are hoping for 
a pleasant, satisfactory result - clearly not a 


Petueimelnaicatdinoustnat, coevele tte toils. child was at 
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ANGUS, STONEHOUSE & CO. LTD. Labow (Argument) 1720 


TORONTO, ONTARIO 


1 
2 imminent risk of death. And at that point he had 
S not yet been transferred back to the regular ward. 
4 The only other piece of evidence 
5 Witheregard-to-thiss child that vant Goinge tor bring 
6 to your attention has to do with the evidence of 
Dr. Merkin, which is found at Volume 89, pages 130 and 
y ihe ks 
S Dr. Merkin testified that this child 
9 might have experienced an exaggerated response to 
10 digoxin because he had a low potassium level. When 
11 asked if a child with a low potassium level and a low 
12 digoxin level exhibits signs of digoxin intoxication 
| 13 Mighteactualiy beesurrering from toxieityy tovdigoxin, 
he answered, "Yes." 
14 
THE COMMISSIONER 36 Sonry,2 is don’t 
| - understand that. What is he saying? 
| 16 MR. LABOW: The question had to do 
| 17 with the fact that this child had a low serum digoxin 
| 18 level and we have heard some evidence that a low serum 
19 digoxin level would mean that the child could not 
suftrer ‘from digoxin’ toxicitv.”.For example, a level, 


a very low therapeutic, normally therapeutic level, 
would completely exclude the possibility that a child 
was suffering the effects of toxicity. 


Now, Dr. Merkin had testified that 
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ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


Labow (Argument) eg een 


this child had a low potassium level as well, so I 
asked him if a child with both levels being low, 
with a low potassium level as well as a low digoxin 
level, might still suffer from ae effects of 
digoxin toxicity, the key being, even though he had 
a very low digoxin level, did that exclude the 
possibility that he was suffering from the effects 
Opeargoxineintoxication, and 1t didnot. So --— 

THE COMMISSIONER: That is what 
happened. That is a natural death. At least I think 
that is a natural death, because that is the 
therapeutic dose of digoxin which the child just 
Couldn eetakoy Misethatenote——-"=ls. thatenot#natural: 

MRYSLABOWs «No. inthis Situation; 
digoxin was held for this child on numerous occasions. 

THE COMMISSIONER: I'm aware of that. 

I was only asking because just prior to his death, 

a day or so prior, a digoxin level had come back that 
was therapeutic. Most of the doctors seemed to feel, 
well, if that was the case, he couldn't possibly have 
dvedwErom*digoxin@intoxication ; 

MES eUALOW se eAnd=f think "thaters totally 
relevant. 

THE COMMISSIONER: Certainly, if the 


child were poisoned. 
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1 
2 MR LABOW see bxactly. «.But inthis 
3 case, Dr. Merkin testified that even a smaller-than- 
4 usual dose might account for this child suffering 

: 5 the effects of intoxication, and I'm not dealing 

| with was he prescribed a dose; I'm saying that if he 
; was given almost any digoxin over and above what he 
d was supposed to receive, that might have caused his 
8 death. 

| 9 Now, the one factor that is very 

| 10 disturbing for this child is the suddenness of his 

il turpnaroundseanda the only factor. that I. find very. 
D surprising is the fact that he returned to the ward 

on the 30th of July after spending considerable time 

. in the Intensive Care Unit, seems to be okay on his 
i return and just over a day later dies. 
15 Now,. 1n) laght..of the other, considera— 

| 16 tions, I would submit to you, Mr. Commissioner, that 
17 this death is not as straightforward as the doctors 
18 from the Hospital seem to feel and that there is still 
19 some suspicion here. It may not be a high suspicion 
on but with factors such as these, where there isn't any 

post mortem or toxicological results, very few cases 

21 


can be highly suspicious. 


————————————————— 
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Now the next child is Paul Murphy. 
Now we have heard a lot of evidence about this child 
and how he was expected to die, but one disconcerting 
factoreinechisechiidtsedeath Gas the actualmode of 
death. 

Just prior to his death, the day before 
and that day, this child had been very irritable, 
notwithstanding the fact that his vital signs were 
stable and he was becoming very disoriented, and 
it was Exhibit 174 which was Dr. Fowler's article 
thatvindicatedythateirritability*may be a signiof 
auiogoxanmtexicationsz 

Notwithstanding that one factor and 
the suddenness of his terminal event, fhe fact that 
this child had such severe problems and the fact 
that a do not resuscitate order was in effect and 
because even my impression is that there is nothing 
Vetyesuspicilousmaboutethisedeath? Im@alsodfcel@and 
agree with Mr. Lamek that this child probably died 
of natural causes and is one of the few deaths that 
you can remove from the suspicious category. 

Aside from everything else he didn't 
die in the early hours of the morning; he died at 
SROUCMCenmethirtveatinighnthlandeni all of those 


other factors and what the experts have said would 
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seem to indicate to me that Mr. Lamek's view of this 
child's death is probably correct. 

Matthew Lutes was born on October 20th 
and was admitted to the Hospital for Sick Children 
from Sault Ste. Marie on the 12th of November. On 
admission he seemed to be in serious condition, and 
this child was also having trouble or the Hospital 
was having trouble regulating a digoxin medication 
therapy for him. 

Onithe 14th of November even though 
his digoxin level was only 2.1, the digoxin dose > 
was reduced and that is in the chart at Page 89, 

Dr. Rowe commented in his evidence 
that while the digoxin level was only 2.1 it may have 
been too high for this child and that may have led: 
to the persistent vomiting that we have seen in his 
Ghar. 

Now the digoxin is reduced, and on 
the 16th of November while Dr. Ng still feels that 
he is in congestive heart failure, he seems to be 
breathing - easier. Hisapex is regular and stable 
and things don't look that bad. He is still vomiting 
and he is still having some trouble with his 
respirations, butehismvataiwcions were essentially 


Stable. And this child looked to be pulling out of 
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SOMESOL his di farculties. 

One of the concerns we have regarding 
this child's death on the 17th is that expressed by 
Dr. Hastreiter who indicated in his report that it 
was unusual for an isolated ventricular septal defect 


EO eLeagdtomaeath. 


Now with this child we do have some 
toxicology results, and those results are low if 
anything, but they are low in comparison to fresh 
tissue and very few of the pharmacologists would take 
any stand on what fixed tissue levels mean. 

Now, Mr. Commissioner, if you will turn 
to the Justin Cook toxicology results prepared by 
Miss Cronk -- 

THE COMMISSIONER: I have them here 
somewhere. . All right. 

MR LABOW:@ == sandhyounlookseat the 
tissues section after the blood plasma, you can see 
that for Justin Cook the fresh heart tissue measured 
1177 nanograms per gram of digoxin on RIA and HPCL. 

In the same heart with that reading 
inectreshn tissuesthe Paedmeec tite was 8 nanograms, 

39 nanograms, and 4 nanograms. 
THE COMMISSIONER: Sorry. We are looking 
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MR. LABOW: There's another page one 
following the first page one because it is dealing 
with Cook. 

THE COMMIS S LONER:  Yes,, ally right. 
Thank you. You will have to say again what you saw 
on that page. 

MR. LABOW: The only heart tissue 
result is 1177 nanograms per gram. 

THE COMMISSIONER: ‘Yes. 

MR. LABOW: Of digoxin. In the same 
heart after it is fixed in Klotz solution, the results 
are 8, 39, and 15 nanograms per gram, and the lung 
tissue -- 

THE COMMISSIONER: cite epee lateles 

MR. LABOW: And 4. The lung tissue 
dropped “from 153 to 15. 

Now because there has been so little 
work done in this area as to how much the tissue 


decreases when it is fixed, I have a lot of GEL LcouLry 


looking at the lung fixed tissue readings.for 


Matthew Lutes and having that make any difference. 

If we look at the one case where they 
took the same child and they took fresh and fixed 
readings from the same tissue, we have a huge differende 


but that is not scientific enough for anyone to 
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accept. 

Notwithstanding the fact that the 
tissue results are low in this case does not reduce 
the suspicion, and it is my submission to you that 
this is a defect according to some of the doctors 
that should not have killed this child, and this 
child I submit to you is what I have termed the 
second cluster. Beginning from this child right 
through to the middle of January there are a number 
of suspicious deaths, and it is my submission to you, 
Mr. Commissioner, that this is one of those suspicious 
deaths. 

AStMrs Scottypointedsout fLhnisers a 
child for whom the pattern should lead to the con- 
clusion that digoxin caused death because he died 
in the early morning, the particular team was on 
duty and it was a sudden death. 

Mr. Scott then takes solace in the 
very low fixed tissue readings. He indicated that 


should reduce the pattern submission to a worthless 


one. But my submission to you, Mr. Commissioner, 

is that is not the case. If anything we can assume 
that the fixed tissue readings in this child's tissues 
were much lower than they would have been fresh, 


although we really can't determine how much lower. 
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MR. COMMISSIONER: If we take away 
toxicology, they tell us that we shouldn't rely on 
that == | 

MR. LABOW: Yes. 

MR. COMMISSIONER: Then the only 
thing with Matthew Lutes is that his death is con- 
sistent with digoxin poisoning? Is that right? Is 
that the only thing? 

MR. LABOW: And according to Dr. 
Hastrelter m1 tieicavery unusual for this kind of a 
defect on its own to cause death. Dr. Hastreiter 
in his report points out and I quote: 

"Tt is, however, unusual for an 


isolated ventricular septal defect to 


lead to death." 


Now, there are other problems with 
this child but none of them have been resolved one 
way or the other to indicate that they caused death. 


And solely based upon the fact that this defect 


should not have caused his death on its own and the 
fact that we are in the midst of a series of unexplained 
and mysterious deaths, this child is at the least 
suspicious. 3 

THE COMMISSIONER: Well, Dr. Hastreiter 


did he not say that the probability of digoxin over- 
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dose was aimost nil? 

MR. LABOW: Hastreiter said it was 
very low because no one could really explain why 
this child had died the way he died. As with most 
of these children the doctors could say that he 
could have died from his anatomical problems. 

THE COMMISSIONER: If I were to 
reachetiececonclusion that this child could have 
Gr coetromec Oxi pOLSOnIng, tnat ais 100.5 mot 
unlike, say, Paul Murphy where the chances of his 
having died are most unlikely, but if he could have 
died either from digoxin or from his natural - his 
SIiMiocd weconaltrton ws then tie lon ly (thingsreally that 
there is that is unusual . for caeGhilacco dis 
LLom = do you think that under syour rules that you 
would like to lay down that I Should put this in as a 
PSUSDLCIrOusSPdeath me Ssathat. it 

MR. LABOW: No, Mr. Commissioner, 

I think you should take all the evidence you have 
heard, and I have tried to set out both sides of the 
evidence in my summary. 

THE COMMISSIONER: Yes. 

MR. LABOW: And determine what you 
WantetO rely on. lf you feel that 1t 15 unusual but 


it could happen and this child died from his heart 
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1 
rc 
CC8 2 anomalies, then that is a conclusion that these 

3 parents will accept. 

4 If you on the other hand feel that 

5 there iS some suspicion here heeewee Ofea Ll tie 
other problems, because of all the other indicators, 

: not necessarily the individual problems with this 

f Chil GemeurevOUsCONC LUucemthat thererissstill a 

8 Suspicion here, then that also is a conclusion that 

9 these parents will accept. 

10 THEeGOMMiSo LONER*s. Yes. spall LLont. 

12 MR. LABOW: Mr. Commissioner, Real 

+e Gosselin was born in late November of 1980 and 
admitted to the Hospital on December 17th from 

14 


Winnipeg. He died on December 18th early in the 
morning. 

Now he was an emergency admission 
from Winnipeg but when he arrived, according to 


Nurse MacIntosh's history on page 3 of the chart, he 


was sleeping in his isolette and in no apparent 
distress. 

When they did a digoxin reading on 
ChUsmech iL, mecieyeecOundsam Levelwon re: there 3. / Or 3.9 
and digoxin was held. Now this is the child who 


was started on prostaglandin. 


11 Thank you. 
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1 
£C9 2 Nowe ils Catone nilonia ghtial fewsiots the 
3 clinical observations, between 7:00 a.m. and 7:00 p.m. 
4 on the 17th of December, Nurse Ganassin noted that 
5 he was in no apparent distress one he was drowsy 
and feeding poorly and he did vomit. And it is 
: clear from Dr. Stephen, the resident's note at page 
d 45, that he did require an urgent operation. Not- 
8 withstanding that he did not appear to be doing that 
9 badly on the 17th, but early in the morning of the 
10 17th he died. 
11 
12 a 
13 
14 
15 
16 
17 
18 
19 
20 
oL 
22 
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THE COMMISSIONER: Allearioght.ae The 
18th? 

MR. LABOW: tThealsthya leam sorrve 

Nurse Nelles, ane had the care of 
this child that evening, indicates in her note that 
Prom: 00 spem-euntilac<00ka.m. angthesmorning;sthe 
apex was regular, but the aaepsicattiene appeared 
shallow. So the only problem with this child at the 
time that was observable to Nurse Nelles was that 
this child was having periods of irregular breathing. 

Soon thereafter he has a very severe 
arrest and Dr. Mounstephen's Code 25 note at page 46 
of the chart indicates that he was asystolic, there 
was no electrical activity, there was no output and 
45 minutes or so, an hour into the arrest, they 
stopped. 

Now, the discharge report from 
Diemotepicnetounceaiy. Jetoinkoi tals spage. 21 or 
22 of the chart, indicates that when he came to 


Toronto the child was quite comfortable, the chest 


was clear and the heart sounds were normal. That 
letter also indicates the child had an excellent 
response to Lasix, the blood gases and electrolytes 
were completely within normal limits and everything 


seemed to be stable. 
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TicsweletlereLronelrasireedonethatgiss 
in the chart at page 35 and 36 indicates that at the 
time he did not have a good explanation for this very 
sudden deterioration and death. Now, Dr. Freedom came 
here and discussed this child at length. He indicated 
that this child did not have a good response to the 
prostaglandin and, therefore, the death was not 
unexpected. According to Dr. Freedom, and this is 
found at Volume 29, pages 5390 to 97, if the prosta- 
glandin therapy was not working, as it should, then 
Real Gosselin's death would be brought about by a 
closing or narrowing of the patent ductus arteriosis. 


He felt that this child's death suggested that that had 


happened and that Real Gosselin had died, as a 
consequence of the narrowing of the patent ductus 
and that he did not respond to the medication and that 
caused his death. 

He also indicated to Miss Cronk that 
the final autopsy report did not cause him to reconside 


anything and rather it supported his concerns that this 


child had died from an inadequate response to the 
prostaglandin. That is at pages 5408 and 09. 

Mr. Commissioner, the autopsy reveals 
that the ductus was patent 9 millimetres and that isin 


the chart at page 29. I submit to you that without 
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any clear explanation to the contrary the prostaglandin 

seemed to have done exactly what it was designed to do. 
Dr. Rowe testified, with regard to 

the Thomas baby's death, that Mane the ductus was 


patent, according to the autopsy, it might have closed 


dumingathe chaldis dife. 

Mr. Lamek characterized that evidence 
as informed conjecture and in that case asked that you 
not accept that version. 

If the only explanation, other than 
digoxin for Real Gosselin is Dr. Freedom's insistence 


that the prostaglandin had not done what it was 


designed to do, then I submit to you this is also 
nothing more than an informed conjecture based upon 
the autopsy report and that you should not accept that 
evidence. 

Teecolnded tadil teesurprisangmthatearter 
writing a letter that Dr. Freedom would come and change 


his evidence totally. I found it surprising that he 


would write a letter to a doctor without having 
reviewed the chart to indicate what had happened to the 
child, but he explained that he had relied upon the 
resident's review. Clearly he had, because 


Dr. Stephen, the resident in his letter and the 


discharge report, indicates that he felt the child 
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1 
4 2 had had an excellent response and that the child was 
3 doing quite well. 
4 It is my submission that that 
5 explanation just doesn't hold water. This child 
. seemed to have been doing well, seemed to have been 
responding well to the prostaglandin. Surgery was 
y scheduled and the other experts, such as Dr. Hastreiter 
S$ were surprised by the abruptness of the terminal events 
9 and the death of this child. 
| 10 He also indicated that he found the 
| 11 death unexpected. Even confronted with Dr. Freedom's 
| 12 change of opinion, Dr. Hastreiter would not change his 
13 opinion. He felt that this was a situation where the 
child died, not from what Dr. Freedom had characterized 
| 4 but quite possibly from digoxin. 
He Dr. Mirkin and his team also suspected 
16 that digoxin intoxication was involved in this death 
iW and his team said that in the absence of significant 
18 alterations in the pathophysiology of the child, a 
19 sudden change such as this supported that suspicion. 
20 Now meileratso said tiate ec tile prosta— 
glandin was not doing its job and the ductus had 
4 narrowed and essentially closed off that would be a 
a significant alteration in the pathophysiology of the 
23 child and might account for the suddenness, but based 
24 
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upon the autopsy results, it is my respectful 
submission that that is not what happened, that this 
child was doing reasonably well and there ag no good 
explanation for his death and, in the circumstances 
that we have, he probably died by way of a digoxin 
overdose. 

imshoutdyaisowiike to:point; out that, 
notwithstanding Dr. Freedom's view, regarding the 
prostaglandin, Dr. Bain suggested in his evidence 
that what might have occurred was that the prosta- 
glandin had done too good a job and opened the ductus 
so wide that blood flooded the lungs, causing the 
death and the child died from acute pulmonary edema 


SNCmidilunre me lidteiS atevolume 61, pages: 3610 to 18: 


It seems clear to me, Mr. Commissioner, 


thatethese doctors are lookingsfor an explanation Gad 
just isn't there. The explanation forthis child's 
death, looking at the common thread: and all the 
other matters, including the fact that this child 
was within what I have termed the second cluster, 
should lead you to conclude that this child died from 
a deliberate overdose of digoxin. 

THE COMMISSIONER: Are we now going 
to proceed to Kristin Inwood? 


MR. LABOW: Barbara Gionas. 
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LTO. Labow (Argument) alge ¥/ 


THE COMMISSIONER: 


Do you want to do 


it now or do you want to have a break first? Whatever 


you want. 


MR. LABOW: Te think Tawould wather 


have a break now and I should be finished in about 


sor 2ZOAminutest 


children? 


Minutes now. 


--- Short recess 


THE COMMISSIONER: 


MR. LABOW: i Clea 


THE COMMISSIONER: 


Witheald.s Ootutche 


We will take 20 
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--- On resuming 

THE COMMISSIONER: I understand that 
the favourite week is the one before. That is, I 
chinks tne 23rd sof sJuly,.but we rere decide on that 
until tomorrow. I wonder if people could consult with 
those that aren't here. I am really thinking particu- 
larly of Mr. Sopinka and Mr. Percival and Mr. Hunt who 
will be the major players in Phase II. 

MR. BROWN: I think I can speak for 
Mr. Sopinka and say that we had originally thought that 
the week of the 23rd would be the week we would be -- 
the week of the 23rd and the following week. 

THE COMMISSIONER: Well, then you will 
do me a favour: of the 23rd. 

MR. BROWN: NGS Rohe * TEOMA Naas fel ete 

THE COMMISSIONER: Wella-— 

MR. YOUNG: Sir, I am making some 
enquiries and I will get back to you tomorrow. 

THE COMMISSIONER: VOUsWaiut a 

MR. YOUNG: YES; Sic. 

THE COMMISSIONER: Stary Witch ROEAL vole) (elgts gel 
tomorrow and get that sorted out. 

Yes, Mr. Labow. 

MR. LABOW: Yes, Mr. Commissioner. 


Mr. Commissioner, Barbara Gionas was 
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a very ill child and was in the hospital for a long 


period of time. She was admitted on the 23rd of 


January, transferred from the Toronto General 


Hospital, and she died on the 9th of March, 1981. 


Now, she had two cardiac catheterizations 


and two surgical interventions. I won't deal with what 


occurred prior to the 26th of February but on that 


date she was transferred back to Ward 4A. She had 


already undergone both of her operations and she was 


HACK MOI elenWward;, —OUL OLeLCU, acGOLaing tO» the ICU 


transfer note. She was stable but she wasn't really 


improving. 


When she was transferred back to the ward 


Ancmshemwasesti lL snrcataiac tallure tO some degree. 


Now, ctoLoucnout her stay there are 


notes from Dr. Contreras, I think, starting at about 


page 378, or 79, through to page 381 indicating that 


there were ST changes and there was a question mark, 


digoxin. And that appears intermittently on a number 


of different occasions. 


Tneadartion se Onetie 3rd) or. March, 


there was an order from Dr. Runge reducing her 


digoxin dose. Now, as of the 5th of March, when 


Dr. Runge was a resident who transferred off that 


ward, he indicated that there was two problems with 


Critcmen i cy 


"Pailure to thrive, congenital failure, 
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dismorphic features", and the plan was that they hoped 
she would gain weight and grow and then would hope- 
fully have better control of her failure. 

Now, some time around that time, 
Dr. Kobayashi, who we have heard from, becomes the 
resident on that ward and on the 7th of March, 
Dr. Kobayashi makes his observations. This is pages 
7ehPandey74eo0fetheschartees Indicating, at® thati times that 
his impression was that this child was suffering from, 
amongst Otherea things ,maigoxin Coxicityss = Hiseconcern 
on the 7th was heightened and later that afternoon, 
after he had received some of the results of the tests, 
he ordered a stat digoxin level and he ordered that 
digoxin be held for 48 hours. 

Now, on the long day shift, Nurse 
Partridge indicates that this child's apex was regular 
until noon and then she had some irregular respiration 
and vomited. She was seen by Dr. Kobayashi and later 
on in her shift Barbara Gionas seemed to have 
Stabilized and settled. 

That evening, over the night shift, 
Nurse Trayner notes there was no vomiting. Barbara 
had a very comfortable night rest. Respirations were 
much more regular and easy. She didn't appear to be 


in any respiratory failure and the apex was regular. 
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Now, the digoxin had been held and 
clearly this child seemed to have been doing better. 

On the 8th of March she was stable 
again, tolerating feeds, no ACE Sinus rhythm, 
Sinus rhythm all day, according to Nurse Partridge. 

That evening we have the change. 
Nurse Trayner notes that her apex was irregular and 
remained irregular throughout the night, which is 
quite different than what had occurred during the day. 
Her ECG showed sinus arrest. She was extremely 
restless and hard to settle and she eventually called 
am GodceZ Je fOreDrE.  Soulloti. 

Now ,.. DezgSoulrotipgarrivedhbutnath.:00 
aem., on the 9th of March, the baby was found to be 
asystolic. A Code 25 was called but 45 minutes later 
she was pronounced dead. 

The strange thing about this child's 
progress was that from the time that Dr. Kobayashi 
came in and did his tests and stopped the digoxin 
this child seemed to improve, and improved 
tremendously. From having serious difficulties to 
having a very comfortable night, a stable apex and 
Sinus rhythm over the entire day, the following day. 

Now, there is no doubt that this child 


was extremely ill and had undergone those two surgical 
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interventions, but I submit to you, with the greatest 
of respect, that this doctor's actions seemed to cause 
a good response in this child but then she suddenly 
took a turn for the worse and died. 

In his evidence, Dr. Kobayashi said - 
and this is in Volume 142 - that he saw the child on 
Saturday night before he went off duty. She was 
stable. There was no concern regarding any imminent 
danger or quick deterioration. And when he had learned 
thateshewhad (died vheawasivery fSurprisedie He saidethat 
the residents were shocked, especially about the Hines 
and Gionas deaths. 

Now, this death comes right in the 
midst of what I have termed the third cluster. 
Children died on the three preceding days and children 
died following this death on the 12th and 13th. 

I submit to you, Mr. Commissioner, 
that is very suspicious that this child seemed to have 
become much better and then taken this very sudden 
turn for the worse. She had survived in the hospital 
to the end of January, all of February and parts of 
March, notwithstanding two surgical interventions. 

The surgery seemed to have been successful and when 
the digoxin was stopped and certain treatment was 


initiated, she seemed to get better and then very 
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suddenly died. 

The only toxicology results that we 
have for this child are an exhumed tissue. Now, 
notwithstanding that they were ve exhumed tissue, 
the liver and lung concentrations were above the 
therapeutic range. The problem, of course, is that 
none of the experts are ready to take any kind of 
stand regarding exhumed tissue and in this case we 
are dealing with exhumed and embalmed tissue. I 
think you will have a very difficult time in reviewing 
the evidence and coming to any kind of a conclusion 
based upon the toxicology. 

The consultant cardiologist indicated 
that the timing of the death was unexpected, although 
surely was consistent with the severe problem that 
this child experienced, but it is the suddenness 
and unexpectedness in this case that I feel creates 
the suspicion as to exactly what happened. 

As to the measurements that we do 
have - although they're not terribly conclusive - 
if we look at the readings - and this is stretching 
argument, Mr. Commissioner. I warn you in advance. 

If we can look at the exhumed tissue 
readings and compare them to fixed tissue readings 


and then compare those to fresh tissue readings and 
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look at the Cook sample, then these readings might 
have been very high. But even I can't ask you to 
draw any conclusions from that. ‘The fact is that 
her tissue readings, for whatever they are worth, 
were not low or non-existent. They were in the heart 
tissue and all in the 200 nanogram per gram levels. 
And the lung tissue, the same. But the one thing 
that I do rely upon, and think is very suspicious 
in this case, is the sudden turnaround on the 7th and 
BIneOLeMarch. 

Now, Mr. Commissioner, the next one 
I want to deal with is Kristin Inwood. Kristin 
Inwood was transferred to the Hospital for Sick 
Children on the llth of March for an investigation 


of her heart murmur. 
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She had been at the Toronto East General Hospital for 
almost three weeks, and she was not according to 

Du. Hastreiter térriblyei lls obde fel tethat *hertdisease 
was relatively mild when he looked at it and gave this 
child a severity rating of 6 out of 10 which is much 
lower than some. 

You should also note, Mr. Commissioner, 
that on the llth and 12th of March, the only two days 
that Kristin Inwood was in the Hospital for Sick 
Children, she was generally assigned to a registered 
nursing assistant, and we have heard that the registere 
nursing assistants are assigned to the less severely 
ill children which would seem to substantiate 
Dr. Hastreiter's view that this child was not seriously 
ill, or was not considered to be one of the more 
seriously i)]l tchildren: 

It was Miss Frise who cared for this 
child on the llth of March, Miss Lyons over that 
night shift, and then Miss Frise again during the 
day onsthe 12th ofs#March? 

Omrethegl2th early in’ the morning 
Kristin Inwood received a mistaken dose of digoxin -- 

THE COMMISSIONER: On theelz2ti? 

MR. LABOW: Gn thew l2 thea tenight 


when she was cared for by Nurse Harwood-Jones. 
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THE COMMISSIONER: Was that so? 

MR. LABOW: Yes. 

THE COMMISSIONER: YesiwmeA Vieerioqnit. 
You are quite right. | 

MR. LABOW: Now on the 12th early 
that morning Kristin Inwood received a mistaken dose 
of digoxin. We have heard some evidence that digoxin 
was held because her EKG showed signs of digitalis 
effect onsetoxicity, but for whatever reason Kristin 
Inwood's digoxin was held and she was not scheduled to 
receive the digoxin that had been ordered for her on 
her admission. | 

She did receive a mistaken dose of 
digoxin and an incident report was filed which is 
ExhibitevlsA mbut ttawas classified -as minor and 
according to Nurse Lyons' note on the 12th of March 
at 7:00 a.m. the vital signs had been okay and Kristin 
Inwood's condition was that she was in no apparent 
SLLess. 

Now Nursing Assistant Frise looked 
after this child during the day on the 12th and noted 
that the apex was regular but she tired out when she 
was drinking. But that was about all. There weren't 
very many difficulties to note, and as we understand 


from the POMR nursing note method if there aren't 
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difficulties there is not much to read in the notes. 

On the 12th on the night shift we 
finally see a note at 2:00 a.m. from Nurse Harwood- 
Jones. She indicated that the child had been feeding 
poor. yeduringsthe night, ethat ~heramonitor, strip 
showed abnormalities, that the child was tachycardic 
and then a Code 25 was called. 

THE COMMISSIONER: tThataase2s00faam. 
One theed 3th, aispite 

MR. LABOW: 2200 aums onwtheri sth. 
The child was pronounced dead at 3 o.'clock. 

Now the preliminary autopsy report for 
thas childs which ae found at pages 36 and 37 of the 
chart aie tee that there was no evidence of sepsis 
when they investigated. There was possible maternal 
gestational rubella infection, and they were investi- 
gating congenital heart disease with a coarctation 
of the aorta. 

Inethemtinalsaautopsyareportiit is 
noted that coarctation was only moderate, that the 
congestion and the edema were moderate; that the 
aspiration that had been noted was resolving and the 
pathologist indicates that while several factors may 
have contributed to the death of this infant no clear 


cause was defined. 
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He went on to point out that the 
respiratory distress that this child was suffering 
from appeared to be in a stage of resolution and was 
also not a likely cause for the cardiac arrest, and 
there was no evidence morphologically of the 
congenital rubella syndrome. 

Even Dr. Rowe in his review, although 
he disagreed with the pathology report and felt there 
was more than enough here to account for death, felt 
that this was one of the children that might have 
died®from@’digoxineintoxicaticon: 

Now just looking at that situation 


this child's death I submit to you was suspicious. 


Solely based upon the clinical evaluation in 
conjunction with when she died, which was right in 
the middle of the March cluster, this was a 
Suspicious death, and when Dr. Kauffman did his first 
review all that he had available to him was that 
Situation and the tissue levels in this child. 


NocwLlenstandingoethateinenis*first 


report which he concluded in this situation was 
somewhat inconclusive regarding Kristin Inwood, he 
did rate her a 2 on a scale of 1 to 5. He felt that 
the measured concentrations in her tissues were some- 


what higher than he would have expected, and that she 
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was also suffering from hyperkalemia which would also 
be consistent with digoxin intoxication. 

In his second report we deal with the 
key piece of evidence for this erie The 491 nano- 
gram per millilitre serum, post mortem serum level. 

Now he finds that an extremely high 
level, and when the problems with storage and the 
possible freezing were put to him he said in essence, 
Okay, I'll reduce this level 10 times and it is still 
high. He indicated in his evidence that he couldn't 
believe that the storage conditions would bring about 
a tenfold increase, but he was taking an extreme 
number because as to his conclusion it didn't make 
much of a difference. Even a level of 49 would 
probably have been toxic to this or almost any other 
child. It is an extremely high level. 

The problem that many people put to 
Dr. Kauffman was "Well, how do you account for this 
massive level, and how do you account as well for the 
high tissue level because the best explanation of a 
level this high is that we were somewhere near the 
top of the alpha phase when the blood was drawn; 
that it had been given somewhat recently." But I 
submit that both he and Dr. Hastreiter answered this 


problem. | 
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1 
EF 6 2 Dr. Hastreiter indicated that he had 
3 done - in his research had found tissue levels of up 
4 to about 400 or 450 in children on digoxin. [In the 
5 heart. | 
- If Mr. Cimbura's estimate of 549 
which he concludes as probably the lowest level that 
f was in the heart is correct, then the extra 100 or 150 
8 nanograms per gram that were added I would submit 
9 could be added quite quickly. It wasn't a matter of 
| 10 going from zero to 500 but rather from 400 to 500. 
11 Dr. Kauffman indicated that if this 
12 child had been on digoxin for 11 days as she was 
a there would have been a gradual build-up of digoxin 
in her tissues. So the idea that the tissue level 
a somehow confounds this equation is wrong I would 
ie submit. This is a situation where the expert | 
16 evidence is quite acceptable in all respects. 
17 Now in the hospital's review of this 
18 child they point out that if a serum sample measuring 
19 491 is accepted as accurate then there is a consensus 
20 that it would override all other factors. They then 
go on to say in the context of the other deaths there 
zt would seem to be a fairly high suspicion attached to 
ee Kristin Inwood's death. 
1) is eile” ae ee 
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I submit that is understated at best. If this level 
is accepted as accurate there can be almost no 

COuUD te tiatmrilcecit ded leds. Olea deliberate 
overdose of digoxin. 

It would appear to me, based upon the 
expert's review and once more I adopt Miss Cronk's 
and Mr. Lamek's submissions about the digoxin in 
this child that an accidential dose of digoxin would 
NOLeOLING sjOUnnearmtoatcemleve. and, in addition, I 
Prideterqulrescrrr cite tOraccept that, the same ciild 
would have a second accidential fore of digoxin given 
to her in approximately a day. 

Piemolgox il LOunG Inesthts Child au 
that level would seem to indicate that this child: 
died from a deliberate overdose. 

TiemOniy problem, 1. Submic, Mr. 
Commissioner that you might have in this case, 
has to do with all the objections, based upon the 
reliability of the sample. The experts who were 
asked, Dr. Mirkin and Dr. Kauffman , seemed to 
indicate that you can keep blood samples with 
digoxin ina refridgerator for months without any 
change in the levels. 
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months it would still be a very high level and he 
would accept this sample as being valid. 

In addition, when the’ votes that 
were taken regarding this anulal op the 13th of 
September, 1982, were reviewed, it was indicated 
that after they had discussed it, contamination of 


this sample was very unlikely. Dr. Hastreiter 


testified that Mr. Cimbura was a very cautious and 
conservative scientist and that if Mr. Cimbura though 
that they were fine he and the other doctors seemed 
cto accept ‘that 

Mr= Cambura also did"a number of 


tests when he found out that this sample might have 


-been heated and he felt thatiit would make no 
difference. The results of his experiments indicated 
to him that the heating of a sample would not make 
any difference to the level of the digoxin in that 
sample. 

Lastly Mr} Commissioner,*® Dr. 
Hastreiter has indicated that if 380 nanograms per 
gram was the result of fixed tissue., he felt that 
unfixed tissue,that fresh tissue in this child, would 
have resulted ina level of about 2000 nanograms per 
gram. That was only an estimate based upon the 


fixed fresh ratio that he uses, but I submit to you 
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that you should accept that kind of evidence to 
indicate that this level was just so massive that 
you cannot ignore it and it should convince you 
Gneroughly tthat thrsmchul cd died from a deliberate 
overdose. 

She was not seriously ill, she died 
a sudden and unexpected death and this level, I 
would think, has been demonstrated to be quite 
reliable, and for those reasons I think in this 
Situation vitersebevondecoubt that Krisbineinwood 
died from an overdose of digoxin due to the deliberate 
administration of a large unprescribed dose. 

Now, lastly, Mr. Commissioner, I would 
like to deal with one issue that has troubled me 
with the doctors, especially the cardiologists" 
evidence in this situation. 

In my questioning of Dr. Fowler I 
learned that the cardiologists had gotten together 
to review each of the charts prior to testifing. 

My understanding was that all of the cardiologists 
had taken the charts and they had gotten together to 
discuss the matter of each chart and come to some 
kind of consensus on each child. Now, apparently, 
this was prior to Dr. Rowe giving his evidence and 


what I feel that has done is lessened the effect that 
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| if 
2 you should give to the evidence of the doctors, 
3 not because they are not being truthful, but rather 
4 they have gotten together as a group, to determine 
é what they think happened to each of these children, 
ands itwel Seok SurortsiiG.asdas clinicians, that they 
: WOUlLdectindaa ClinitCcalmoreamsanla Onical rationale for 
i Gach death. Iteisvalso not surprising, because, it 
8 MomialLderore any GOCLOLmLOn accept that this. kind 
9 of thing could happen, that they would come to some 
10 kind of innocent explanation, and it is most not 
1 Surprising that their opinions would rarely, if 
0 ever, deviate at all. 
The doctors came and discussed the 
i children and not surprisingly had the same opinion, 
ae almost every doctor, for every child they discussed. 
15 That makes eminent sense to me, considering they 
16 were working from the same summary that they had 
17 gone over and put together, and I would submit that 
18 you should read this evidence, but realize that this 
19 was a consensus opinion reached by all of the doctors 
| or together and that, in my submission, the outside 
experts, who looked at this independently, should 
zt be given more weight. 
22 


ine conclusion, Mr. Commissioner, the 


parents I represent ask that you review these seven 
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cases that I have gone over and that you draw your 
Own conclusion as to how and by what means these seven 
children died, and that you take the time to review 
the evidence on each child in detail and set it out 
in your report so that they can understand how you 
have reached whatever conclusion you draw. 

We also ask tiat. you" dO now oLllow 
the hospital doctors' and nurses' stand and, in 
essence, dwek the issue;, but that you take a firm 
stand and answer the question as to how and by what 
means these children died, in every case. | 

Thank you very much. 

(THE COMMISSTONER: “Thank-you Mr. 


Labow. 


Before we hear Mr. Shinehoft -- you 
aL Cuil nts 

Mee@eoIUNCHOE Ls ae Thats Correct. 

THE COMMISSIONER: "it. looks "to: me, 
Mr. Shinehoft tells me that he doesn't think he will 
be long, might even be conceivably finished today. 
Is that possible still? 

MR cH LNEHOFT: I am not so sure that 
Peewee ls lit 

THE COMMISSIONER: I am not holding 
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possible tomorrow that we will end the first, that is 
we will start back up the line. You have now 
managed to get yourself into a position fie you are 
NOC ac the botton oLetheslist. | 


MiReout NE hom == teCane te say Lastebut 


not least, Mr. Commissioner. 


THE COMMISSIONER: If that happens 


I hope that counsel -- I am sort of looking at you, 
Mr. Labow and I hope you won't absent yourself 
tomorrow because you may well be on for your second 
weiblale 

MR. LABOW: I wilt dertnitery be here. 


aie COMMTSSTONERS "Al *rrghnt. Mr. 


Shanahan then will pass up the Provincial Court 
and other duties like that for tomorrow? You may 
be the last. 
MR. SHANAHAN: That is it. HE Geleiniigl. Miler 
Tobias willreturn and he has to go and then Mr. Tobias. 


lewitis have trie OUbL aS Lo who#ls next. 


THE COMMISSIONER: "lil you, are mot: here 
will just pass you over. I assume that you have 
nothing to add. 

MR. SHANAHAN: All right. 

THe GOMMiS STONER sas le CG ti kiiOwW, hit. 


Tobias, would you give some indication of how long 
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you will be? I think you have done that already, 
but would you remind us. | 

MR.e TOBIAS ca ye think about an hour and 
ashalt to,two hours. 

THE, COMMISSIONER: .I think we will 
definitely by tomorrow afternoon be into coming 
back up the ladder. 

MRS TOBIAS: tt. wond t have, any 
submissions, coming back up the ladder. I am sure 
Orachat.. 

Titec OMMISS7 ONE RG. Ves ,ealls right. 

MR MOHENGHOM te AS yl eSaid, ie. 
Commissioner, I am not sure that I can complete 
my argument today, but hopefully I will be able to 
complete a substantial part of it. 

THE COMMISSIONER: Yes. 

ARGUMENT BY MR. SHINEHOFT: 

MRew SHLNEHORT:.9 46 would, lakesio begin, 
Mr. Commissioner, by giving you an outline of the 
argument as I propose to make it. 

I intend, firstly, to review the 
history of Kevin Pacsai generally; secondly to review 
his stay in Hamilton; thirdly,to review his stay 
in Toronto; fourthly, to discuss the areas of agreemen 


amongst the experts; fifthly, the areas of disagreemen 
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in regard to the cause of death and submissions on 
each area and they include the following sub-topics: 
natural causes, pathophysiology, rmelading comparison 
to the Murphy case; the question of transient 

adrenal insufficiency and the Bain Report; the questio 
of digitalis toxicity and this further is sub-divided 
into, one, accidential, or two, intentional. 

Sixth lypeiny eilpressLons etase-to» the caus 
of death of this child and, lastly, general comments 
that I wish to make about the proceedinas generally. 

As an approach, Mr. Commissioner, I 


agree with the “submissions put forth by Mr. Hunt 


that you have to look at these deaths collectively 
BWothem Chanelle noGlaclonysasepucuronem bYEMan Scott. 
In my submissions I would point out 
theteledo noteintentmto geneintostherquestionm of 
the evidence of the biochemists about the method of 
testing for digoxin and the reliability of the various 
methods of testing. I adopt the argument in its 
entrrecycputecorth byiMiss Cronkan? this “area Jand 
would submit that the ante mortem level of greater 


than 10, and that the post mortem level of 26, are 


true, accurate values. 
No evidence, in my respectful 


submission has been introduced that would lead one 
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to any other reasonable conclusion. 

Now, to begin with, an outline of 
the main facts. Kevin Pacsai was born akan lcon 
February 15th, 1981. The child had no anatomical 
abnormalities of the heart. He became very ill and 
on the eighth of sMarch, 198) was’ admitted ito 
HospLcalmiunehanirton, stir oll y= LOPoL. UOSseuInes 
Hospital and then to McMaster Medical Centre. 

He was suffering from a very severe 
tachycardia, very rapid heart beat, that put him into 
heart failure and shock. This condition is known 
asepacoxysialedcridmeerachvycardiad. = Lt 1s nOt Unusual 
in very young babies. With proper treatment, usually 
LiecneeLrormuoted1goxin, these cChimvcaren, can go -On 
to lead normal heathy lives. 

Petia ere da lcd mewOUlG =) hc ce cComdu0us 
from the evidence given by Dr. Malcolmson. Dr. 
Malcolmsonwas the doctor who treated this baby at 
McMaster Medical Centre in Hamilton. He did not 
give evidence here but his evidence is found in 
Volume 2 of the preliminary hearing, page 350, where 
he says it line 4 at that time: 

"Tachycardia 1S rapild™=heart, “heart 

beat. Supera-ventricular tachycardia 


is the commonest fomof arrhythmia in 
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children to be recognized other than 
in association with cardio-vascular 
Surgery and Stee eer 
Surgery and it's an arrhythmia that 
appears to come from the conduction 
apparatus between the atrium, or the 
atrial node, and the ventrical and it 
gets going - I don't*think the 
explanation"s important, but it creates 
ammosiha cycUrcal fopicircularspattern 
which restimulates itself. But it's 
when I say common, it's the one we 

see the most often in children and in 
the less than six-month-old,it can 

be quite a severe thing in which the 
Clostdrenmcantiarciuve sim Ehnememergency 
department with pallor and extremely 
ill with an extremely rapid heart beat 
and those children, generally speaking, 
speaking when treated appropriately, 
respond very, very well and their 
tachycardias reversed and those 
children do well in the long run, 
frequently staying on digitalis for as 


long as six months and most frequently 
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SonmceOLe sd ottalicmat= thesendsOL that 
time and having a perfectly normal 
existence. " 

As has been pointed out on several 
occasions, this child had an anatomically normal 
hea ct mee Very esi ChMUDODEN osaLrrivaleat MCMaSver. 

He was treated with large doses of digoxin and other 
drugs and after two or three days he stabilized and 
was put on a regular maintainence dosage of digoxin. 
However, there was some concern about the baby, 

that he might have had a conduction apparatus weakness. 
He was therefore transterred) tomcne HOspitals:Or Sick 
Children for investigation and further care. 

Pte SecCOombDernoted avechis times chat 
the evidence would seem to indicate that he was sent 
to the Hospital for Sick Children for a work-up as 
opposed to active treatment. This evidence has been 
given by several of the cardiologists, who have 
testified here, as well as the nursing staff, and 
more specifically, Nurse Costello. 

Kevin was admitted to Ward 4B at 
about 3:30 p.m. on March 11th,1981. He was assigned 
to bed in '!room 431 on Ward 4B. Upon his admission 
he was examined by the doctors who elected to 


continue the medication he had been prescribed in 
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Hamilton, which included digoxin by mouth daily at 
9700°a-m. ande9700"p.m., as well as aldactazide by 
mouth and ampicillin and gentamicin, these latter t 
to be administered intravenously. 

One tnemlongenighit sirrceor March JLth, 
Po OLyee toMy SUeLOe? v0 ene next morning, “March the 
12th, the Trayner team was on duty on Ward 4A. 
Upon her arrival at the Hospital, and without advance 
notice, Susan Nelles was sent to relieve on 4B. 
Mary Jean Halpenny was the team leader on 4B and 
Miss Nelles was assigned to carefor Pacsai in room 
ASte = FPed=the baby at about 6730 p.m. “She signed the 
baby's medical chart to indicate she administered 
the prescribed dosage of 0.02 milligrams of digoxin 
at 9:00 p.m and that she had administered gentamicin 
Dye veal 0-00 GO. CLOCK. The Daby= apparently 


settled down for the night in stable condition. 
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1 

20jun84 2 There is no indication in the 

ee 3 evidence of any deviation on the part of Susan Nelles 
4 from attending to her regular and ee panties ie 
5 accordance with the directions of the attending 

physicians. There were three other children in 

: Room 431. They were assigned to Mrs. Lyon, but as 
d she was a Registered Nursing Assistant and not per- 


mitted to administer medications, Nelles' assignment 
included giving medications to all the children in 
Room 431. She was assigned, as well, to look after 


fOurechiddrenmant Room 4387ideMrs .vLyonswasealso 


assigned to look after two children in Room 433. 

What happened next was that at approxi- 
mately 1:30 in the morning there was an emergency on 
Ward 4B, the Manojlovich arrest. She subsequently 
died. During the arrest it would appear that the 
buzzer on Pacsai's paraine monitor went off on at 
least two occasions, indicating problems of heart 
rate. When she was not looking after children in 
Room 433, Mrs. Lyon attended to Pacsai in Room 431. 
As well, other nurses looked in on the baby from 
time to time. 

After the death of Manojlovich, 
Susan Nelles resumed her duties in the care of the 


babies to whom she had been assigned. About 3:45 a.m., 
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back in Room 431, she was about to feed the baby 
when there appeared! co be a dramatic change in his 
condition. She expressed concern, asked the doctors 
who were on the floor to examine the child. The 
doctors examined the baby but did not seem to feel 
that his condition was serious. 

Susan Nelles' concern was heightened 
and she asked to have the baby transferred to the 
Intensive Care Unit. The doctors hesitated. Suddenly, 
the child became quite ill. Nurse Nelles had to bag 
the child. The Chief Resident, Dr. Costigan, arrived 
on the floor and arrangements were made to transfer 
ehewenrldeco tie alCUr 

tne the= 1CU =the child*was* given further 
treatment and medication and seemed to settle down. 
However, about ten to ten, the baby suffered a 
cardiac arrest. A Code 25 was called. All efforts 
of resuscitation failed and the baby was pronounced 
dead rat about OE 0am. 

This baby's general clinical condition 
was good and his prognosis was good in that the doctors 
and the qrees at the Hospital were very surprised that 
he died when he did. Shortly after his death, 

Dr. Fowler contacted the Coroner and the Coroner 


ordered an autopsy be conducted upon the body. 
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At autopsy, the samples of blood 
indicated a level of 26 nanograms per ml., and this 
opinion was confirmed by the Centre of Borenane 
Sciences. : 

ADEs. Cutz performed the autopsy and 
his evidence was that this level was approximately 
25 to 30 times the therapeutic range of 1.5 nanograms 
perm). and in Up meutzagopinion thegcansenofedeath 
of this child was heart failure caused by digitalis 
ineoxucatacons 

Of course, what happened after that 
was the arrest of Susan Nelles and her subsequent 
discharge at the preliminary hearing. 

Now, it is my intention to review the 
medical evidence in the order in which it has been 
eaaiead in these proceedings to assist you, Mr. 
Commissioner, in arriving at an answer to the question 
of how and by what means these children died, and 
more specifically, Kevin Pacsai. 

My comments in the main will be 
directed to the evidence as it relates to the Baby 
Pacsai. Other evidence will be reviewed only to the 
extent that it modifies, alters or in some way assists 
in the interpretation of the medical evidence with 


regard to Kevin Pacsai. 
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Now, dealing, Mr. Commissioner, with 
Piomiis tomy Ocetit omc. doo sudy AL Halt COM, le WOULC 
say that it is somewhat interesting and somewhat 
complicated and can be best inna aoe in my 
opinion, by examination of the transfer note that 
Dr. Malcolmson wrote to Dr. Olley, which is found at 
pages 34 and 35, Exhibit 106. 

LTownionleoit, Dr. Maltcolmson™ Says™that 
this child was a full-term baby, uncomplicated labour 
with a reasonably high Apgarscore and a normal 
birth weight, who went home well. At two weeks of 
age the child wasn't feeling well for two days and 
was seen in the emergency room where he was found to 
be well and discharged. 

He was seen again when he wasn't 
feeling well. On the day of the admission he was 
grossly pale, lethargic and his dad felt that his 
heart was speeding up and slowing down. The child 
became bluish. The parents took him to St. Joseph's 
Hospital where he was found to be in shock with no 
obtainable blood pressure. He had a very high heart 
rate and was felt to be in shock. He was then 
medicated and transported to the McMaster Medical 
Centre ICU where he was again medicated. The rapid 
heart rate was followed by a low heart rate of 75 to 


100 beats per minute. He had a digoxin level of 1.8 
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nanograms. He had a normal ECG and the reason they 
sent him to Toronto was they were concerned about this 
bradycardia. 

Dr. Malcolmson AOE GHetGrsa Vastliat 
the other problems that he had had had self-corrected. 
So, I would submit that the picture that one has of 
this child in Hamilton was that it was quite serious 
at one time but the problem was corrected at Hamilton 
and he -was sent to Toronto to assist in determining 
the cause of the bradycardia. 

As has been pointed out by Miss Cronk, 
his potassium levels at Hamilton were 7.4 at St. 
Joseph's and, at McMaster, they were 5.6, 4.6, 3.1 and 
LA | 

Now, dealing with his history in 
TOLONtO pEeUpOMmen Ss atranstermsto, TOroncto,,..01s, potass? um 
level was 4.1, and his level upon his arrival, or 
shortly after, was 3.9. All were suggestive of 
fairly normal potassium levels except for 7.4 and 5.6. 

I think the evidence has been given, 
Mr. Commissioner, that the normal potassium levels 
SLs. tO. a SO peLOGo.0 eS jUSts above the normal 
therapeutic level. 

The child arrived at The Hospital for 


Sick Children at approximately 3:30 in the afternoon 
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of March llth. On arrival, the child was active and 
alert. The pulse was 120. Respirations were 60. 
Blood pressure was 90. Pulse in the right arm was 
90. Pulse in the left leg was’90.~ Chest x-ray was 
normal. The electrocardiogram showed a sinus rhythm. 
The electrolytes were down. Potassium was normal. 
Sodium was normal. 

During the evening of admission, the 
child became bradycardic at 2/1. and then at 3/1 
heart block, transferred to the ICU, where the child 
was noticed to be back into normal sinus rhythm. 

The potassium was recorded at that time 
at 9.0 and evidence was given that the sample was 
slightly hemolized. There was a repeat of the test 
done and it showed 7.7 milliequivalents and after 
increased levels of potassium were recorded. . The 
child was given an infusion of 20 per cent glucose 
bicarbonate and a kayexalate enema. These were given 
in an attempt to reduce the potassium level. 

Also, at that time, the child was 
given an injection of atropine, 0.06 mg. in an attempt 
to improve the 2/1 AV block that had occurred. And 
with that, the child returned to a sinus rhythm. 

Approximately one hour following the 


injection of the atropine, the child developed 
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ventricular fibrillation, unable to be resuscitated. 
The child was pronounced dead at 10:10 in the morning. 
Liise Smt ocCmmOriILOgsOleMarche |2th. 

Now, dealing algae aaate areas of 
agreement amongst experts, I would submit that there 
was no question that (1) the child was quite ill in 
Hatton a2 cies Cil o,e UpONelL Ss. arrivalein Toronto 
was in good health; (3) that there was only one dose 
of prescribed digoxin during his stay in Toronto and 
EnatewasrOneMalchne ULC, ~Ole0.0zemd. m4 )e touat the 
levels of his ante mortem and post mortem digoxin 
levels were greater than 10 and 26 respectively; 

(5) that the child had no abnormalities on autopsy of 
the adrenal glands, either in size or in architecture; 
and (6) that the child had high potassium levels 
during his stay in Toronto. 

Now, the areas of disagreement amongst 
experts are as follows: (1) digoxin as being the 
CausesOredqeathaorstniseschiild:s (2) the, applicability 
of the pathophysiology theory advanced by Dr. 
Spielberg; (3) transient adrenal insufficiency, a 
theory advanced by Dr. Bain; and (4) the question 
of the interrelationship of potassium and digoxin. 

Now, Mr. Lamek has indicated that there 


are, in his opinion, really particularly three 
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possible explanations as to the cause of death of 
this child and, with that, I would agree, although 
there is one other that I have added which I would 
consider unreasonable in the iene of the pharmaco- 
logical data, although it must remain a possibility. 

The theories are as follows: 

(1) digoxin overdose, whether 
accidental or intentional; (2) the pathophysiology 
problem, as advanced by Dr. Spielberg; (3) the 
question of transient adrenal insufficiency, as 
advanced by Dr. Bain; and (4) the possibility of 
death by natural causes. 

AS SEuSia ll, lewllle start, with the 
last and would suggest that, when this child arrived 
in Toronto, he was quite normal, although it is 
conceded that he was quite ill in Hamilton. 

in this regard, I would like to refer 
to the evidence of Dr. Hastreiter, found at Volume 76, 
page 6668. Dr. Hastreiter was asked if he formed an 
SOpinionwacetouches causeror nature Of the childs 
problem at St. Joseph's Hospital or, in other words, 
what was wrong with him, what caused the very 
serious symptoms to appear. He gave the following 
answer: 


"Well, the occurrence of paroxysmal 


a ——— 


hevictis blido site ceaw tad: seeboue Alywow. bas Juet 


Tv emule’ ga Sect od heazest 2a oe ont 


70 pane a aoa: 
npuats Ls pats og z pe od 
Slyew I doidw babta evac -! = a 

~evammndy edt to dtpal ars oi canna 
-Wiltdieseg s atamex sau 4+ eS 5 ; 
(ewolle? 26 aus anisieds sit 7 
tadgede \sedbueve citepih (1): 7 
qolekeytqoudgeg off (5) (lenolzaedor wed 3 
om (C} wpredialgt .20 yw! Seonsvbs) as a: 

2s ,Yoostoitiveni isnethe snaiegets Se. aots. : 

to ysilkdienod sds (0) Bas inicd .19 ‘id Bee 
“Bazar Laresnalget tua’ | 


afte Adie suede Ifiw I , levee @L BA 


ab 32 dpyodsie demon sstup- aw od doshexe? ae 
sod Linn pi itl siivp esv of fete Debeonge 
ister of stil bisow 1 ,busper aida ni 


- 


ne Denso? af $2 boas any aaztiottnau soe 


e'biide ett 30 exyoen avy wwii 

alzow serie ml vie fagigear etx ae 3 
yey sda Bonus suite call dy spel cadet: 

valvetio® er? evap of 3 pata besa] 


a _ 
— 


ANGUS, STONEHOUSE & CO. LTD. Shinehoft (Argument) ier AF fal 


TORONTO, ONTARIO 


tachycardia (that is a sudden tachy- 
cardia) which usually originates in 
the upper portion of the heart, the 
atrium or Peat ane tissues, is not 


infrequent and if not treated promptly, 


if let go for a while, especially if 
it is maintained for more than, let's 
Say, l2ehoursyor-so, the .childican 

be extremely sick because the heart 
cannot keep up with this very fast 
rate. The rates go up to around 300 


USUALLY. 


He goes on to say further: 

"And this happens very often with a 
pestectLy normalehears. gplepmay ebeva 
transient condition that young, babies 
have and will go away eventually 
spontaneously, so all we have to do 

is treat them for a year, usually with 
aigoxinpuwnaehei Ssusuallyethe drugtor 
choice in little babies, and it will 
go away. After a year, we stop the 
drug. They usually never have it again.|" 


HEagocseOn eco say: 


"This is assumed to be because of 
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immaturity of the conduction system 
OcecCnesheart. 

He says: 

"The heart has aye matured appropriately}. 
Now, Dr. Hastreiter is asked by Mr. 

sovile 

“Al Org Where a child in his early 

days has experienced an acute episode 

of the kind you've just described, 

WOULGd™= VOU, dae a Clinician, expect. CO 


see a recurrence of such episodes?" 


And he gives the answer: 


ae Ng No. I would not expect to see 
a recurrence of such episodes unless 
there was a recurrence of the tachy- 
cardia, which was never documented." 


Dr. Hastreiter goes on to say that the 


child was quite ill in Hamilton and very near death. 


He was asked then by Mr. Lamek: 
Opes BULMENatenLScOrvVeprior toOents 
coming to The Hospital for Sick 
Children and the known heart rhythm 
problem that he had, notwithstanding 
those things, you were still able to 


give this child a severity rating of 2 
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and not expect him to get into the 

kind of trouble that he did get into 

OnmMarche 2th. ss lSechat faire. 

And the answer that Dr. Hetradter gave: 

"A. That tsmuighta, The usual 

story with babies having this type of 

problem is one that they will have this 
initial episode, sometimes very, very 
serious and grave, life-threatening, 
but once they are treated and the 
situation is controlled, they are 
perfectly healthy, normal babies. 

Sometimes they may be difficult to 

control with medication - that happens 

sometimes but not too often.” 

Now, I would suggest therefore, that 
this child, the problem this child had in Hamilton, 
he did not have while in Toronto. 

Dr. Bain has advanced the theory, 
dealing with transient adrenal insufficiency or the 
lightening-strikes-twice theory, that not only did 
this child have transient adrenal insufficiency in 
Toronto but he had it as well in Hamilton. This 
evidence is found in Volume 60, page 6439 . 


Now, I must say the thing that concerns 
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me about Dr. Bain's theory, Mr. Commissioner, is, 
firstly, that®iteis, aseMr.oLamek#hassaid;a’theory, 
and a theory only. 
Secondly, Dr. Bain has postulated 
Eneetheory, thatrewitn Chis condition, you can t tell 
whether a child has it or whether a child doesn't 
have it. 
| Now, this evidence is found in Volume 
62, page 3983, where he says that the real problem 
ho re 2tetsetranstent adrenal insufficiency, they 
get over it; they don't die and, therefore, you can't 
prove the diagnosis. 
And at 3999, he ae on to say: 
"My diagnosis is probably as good as 
anybody else's. I couldn't swear on 
even one Bible that this is what he 
had because there is no way to prove 
eas 
And Dr. Bain used as the precedent 
LOr Nivsmteneorysanearticlesthatel, unfortunately, did 
not have at the time that I cross-examined the 
doctor, and the article -- the reference to the 
arti cucmis@eroundeatmvolume:o2,mpage o996.  1[t) 2s) the 
apeicle, = Adrenals Insufficiency in Intancy., from The 


Journameorebediatrics, Volume so7,,0uLly, L950. 
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1 
y Now, I have, subsequent to that, 
3 obtained copies of the article, Mr. Commissioner. I 
4 have a copy for Miss Cronk and, as well, for yourself. 
5 it erecoul dart lew1t,wrls don’ t know tf* vou wrsh?tco 
, make it an exhibit or not. 
THE COMMISSIONER: Well -- 

d MR. SHINEHOFT: But I am going to 
8 Tecelecom.t.. 
9 THE COMMISSIONER: Yes. We'll make 
10 it an exhibit then. 
il What is it? 430? 
12 THE REGISTRAR: 430. 
13 THE COMMLSSIONER:) 430. 

--- EXHIBIT NO. 430: Article entitled "Adrenal 
14 Insufficiency in Infancy”, 

Journal of Pediatrics, Volume 

15 aii hens? aay ils 
re MR. SHINEHOFT: Now, Dr. Bain uses 

his precedent for the theory. Really, this article -- 
# in this article is a case report of a particular 
i patient and I would ask you, Mr. Commissioner, to 
19 look at page 6. 
20 THE COMMISSIONER: That is the book that 
ot was written in the army -- it is pediatrics --what sort 
22 Otaewateloetiils: 
AAs) 
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MR. SHINEFHOFT: Well, he says, and 
Pequotee=—-G@you might recald daputetos hime thes fact 
that of the 4,500,000 articles written Se eee 
in Medlar, there's only one article ever included 
on this topic, and that was in the Turkish Journal 
of Pediatrics. 

I guess in response to that Dr. Bain 
says: 

DP ise tOoundsonesby 4 Colonel Geppert 

from the United States Army back in 

1950 and I guess that is the one that 


had been sticking in my mind most of 


the time." 

SOsiacan' terelatestosyou, eMrt 
Commissioner, the circumstances under which the 
article was written. 

THE COMMISSIONER: I suppose in army 
camps there may be children involved but it does seem 
odd that the U.S. Army would become experts in 
pediatrics. 

MR. SHINEHOFT: Well, they have 
certainly, Mr. Commissioner, pediatricians at work 


in)the various facilites: 
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ANGUS, STONEHOUSE & CO. LTD. Shinehoft (Argument) lefelay 


TORONTO, ONTARIO 


1 

m2. 2 MR. SHINEHOFT: Well, all I can tell 
3 you is that Dr.@Baintreliedsupon thismforehis theory, 
4 and I have subsequent to the examination of Dr. Bain 
5 obtained the article. I have tad the article, and 

if I could I would like you to refer to page 6 of the 
: anereiler 
, Now this is a supposedly case study 
8 on a particular infant who eventually died of its 
9 condition, and I would refer you, Mr. Commissioner, 
10 to the autopsy where they talk about adrenals and 
11 they say: 
12 | "Gross. The right adrenal weighed 
oO Leomocanspmatheatertelvorgrams: ©sBoth 
adrenals were remarkably small, roughly 
“i triangularyethe right “being®flatter 
15 thanathe vlerts 
16 Now this in my respectful submission 
17 Shows exactly what I have suggested all along that 
18 there was an abnormality of the adrenals either in 
19 Size 1onvin@architecture® 
a THE COMMISSIONER: Well, before you 
start us on page 6, what leads up to that? 

* MR. SHINEHOFT: Well, it is a parti- 
oe cular case study of a child who died and it is alleged 
23 that chismchildghad’thisicondition .that™DrsiBain, says 
24 
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ANGUS, STONEHOUSE & CO. LTD. Shinehoft (Argument) 


TORONTO, ONTARIO 


that the Baby Kevin Pacsai had. 

THE COMMISSIONER: Transient 
adrenal insufficiency. 

MRewmch LNEHOr Ts ree aie adrenal 
insufficiency, and Dr. Bain postulates the theory 
that transient means that it comes and it goes and 
it doesn't leave anything behind. 

Lasavyethnarceclatertsenot. connect, 

Mr. Commissioner, that it comes and it goes but it 
leaves behind something, and that something is an 
abnormality of the adrenal glands either in size or 
architecture. 

I am saying that the very article that 
he ren roren as the basis for his theory indicates 
that very thing. It indicates that they were small, 
roughly triangular and the right being flatter than 


the left. And this to me seems to dispel the theory. 


THE COMMISSIONER: This is not transient. 


The title of this is Adrenal Insufficiency. It is 
not Transient Adrenal Insufficiency. 

MR. SHINEHOFT: Well, this is what 
Dr. Bain used as his precedent in postulating the 
theory that Kevin Pacsai had a condition known as 
transient adrenal insufficiency. I have read you 


from Volume 62 of his evidence, Mr. Commissioner, 
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ANGUS, STONEHOUSE & CO. LTD. Shinehoft. (Argument) LIg9 


TORONTO. ONTARIO 


where he states that, and I put forth the article 
only to show that in my respectful submission the 
very article he relies on indicates that there are 
abnormalities on pathology of ae adrenal glands and 
that there were no such abnormalities found in the 
child Kevin Pacsai. 

THE COMMISSIONER: Well, Dr. Bain's 
principle was that if it is transient adrenal 
insufficiency, there will be no sign because it is 
transient; it comes and goes. 

MRZSSHINEHOFT :@3Thate1s'7i1ont. 

THE COMMISSIONER: Are they talking 
here about transient? Do they use the word "transient", 

MR. SHINEHOFT: My understanding is 
ehacethis is what he used to come to his conclusion. 
He felt it was a question of transient. 

THE COMMISSIONER: They are talking 
here about adrenal insufficiency. 

MR. = SHINEHOFT.4 7 Yess 

THE COMMISSIONER: And in the Pacsai 
child of course there was no abnormality of the 
adrenal glands. 

MR. SHINEHOFT: Yes, I understand that. 
They do, if I refer you to page 2 of the article, the 


first paragraph, it is also referred to as hypoplasia 
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TORONTO, ONTARIO 


of the adrenal cortex. I believe those are the words 
that Dr. Bain uses in his report and it says: 

"We believe that it represents..." 

THE COMMISSIONER: Where is this? Page 
2yedidéyournsay? 

MR. SHINEHOFT: Page 2, Mr. Commissioner}|. 

THE COMMISSIONER: Oh, yes. 

MR. SHINEHOFT: Just above where it 
says "Case Report": 

"We believe that it represents hypo- 

plasia of the adrenal cortex..." 
which is a pseudonym for transient adrenal insuf- 
ficiency. | 

THE COMMISSIONER: Well, so you say, but 
TSmcos 

MEOH ENE HOM cee D OVOUNLOOK at y—-—. well, 
I will get the reference overnight in the Bain report, 
Mr. Commissioner. But my point is very simply 
"transient" doesn't necessarily mean only that it 
comes and goes, it doesn't leave anything in its 
place. 

"Transient" means that it comes and 
goes but what I am saying is that it does leave some- 


thing and the something that it leaves is an abnormalit 


of the adrenal glands either in size or in architecture}. 
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Pech nk ete SeDOTNGeOULe Dy Clits Case report, and . 
am saying that there is no question that in Kevin 
Pacsai's case he had no -= 

THE COMMISSIONER: There is no 
question that he had no defects of the adrenal 
glands. 


MR. SHINEHOFT: Absolutely none. 


T Sas step elie sy wiiaue ee 
ivan ak dts! eakdbmis o5/'8t i i : 
; = on Sat sn nade amt 


6a af egal? . :RaMorsemencs oer 


iscetha sf) 3o @rooseh or be ait ssi sat Aap 


ore yieduloaday sTTONTmTNe 6M 


CI-1 


aMT yar 


23 


ANGUS, STONEHOUSE & CO. LTD. Shinehoft (Argument) 1732 
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THE COMMISSIONER: But that is not 


Whatebieebaln waS Saying. Dr. Bain was saying that 


he suffered not from adrenal insufficiency but 


transient adrenal LiSUtmiLcLency, 


MRe SHANESHOPI che lThatwrsaright. 


THE COMMISSIONER: He does not 


indicate as I understand it any defect in the glands. 


That is there is no way of telling - 


MERe SHINEHOFT-gePutad ame sayang: that 


he is wrong because he says tO the question: 


His answer is: 


"Did you examine the literature, doctor, 
to ascertain what was written about 


tha saconditionz® 


VAs £iediduchatyevyest 

Ofmpand’ whatadadeyou find: inpchse 

ia teraturessdoctorne 

hee Weld edecouldn!t find anyvthings in 
the literature, so I went back to my 
own reprint file and the library 
wasn't able to find anything for me 
sos le toundsoOncapy a Colonel Geppert 
from the United States Army back in 


195 02hee8 


So he is asked specifically - 
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TORONTO, ONTARIO 


Say about it? 


THE COMMISSIONER: What else does he 


MR. SHINEHOFT: He says: 
Aenea ane. guess that is the one that 
had been sticking in my mind most of 
the time. He was reviewing various 
causes of adrenal insufficiency and 

he included these amongst them with 
the usual caveat that not much is 

said and then in a standard textbook 
which I unfortunately did not write 
themnamevos ,S1teissattairlyerecent 

one and ticanvyget tEvfornyouyeand 
again they say transient- I will quote 
you from the textbook and I have 

these if people wish them: ‘Transient 
Adrenal Insufficiency on the NewBorn' 
has been described. Some cases are 
probably due to hypoaldosteronism, and 
that is just the salt and water 


retaining hormone deficiency." 


Then he goes on to discuss that. 


I think it is very clear that he uses 


tHiSvdneiclevyasethesbasis for putting forth*ethe 


proposition that the child had transient adrenal. 
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insubercrency. | il am Saying tworthings about that. 
I am saying that there is absolutely nothing wrong 
with the adrenals of the Baby Pacsai and ane fact 
cChateDr.ecucz himse ke performed the autopsy and 
not the diener as is normally done in a lot of cases 
because this was a coroner's case and that Dr. Cutz 
was very specific in answering questions about the 
adrenals of this child. 

So, for that reason, Mr. Commissioner, 
I feel that the very basis upon which this theory 
Wass DUDBLOmth LS indicative, on thes fact ithatwthis 
child should have had some abnormality of the 
adrenal glands for the theory to have any See orient ‘ 
I would say that there hasn't been anyone else that 
has come here and has substantiated or agreed with 
thestheory advanced by Dr, Bain, and that Mr.. Lamek 
has put it in . perspective when he says it is a 
theory only and that there are much more reasonable 
batblonales explanations? Lorimhercausesofithisichildis 
death. 

tab] COMMPOSLONERS, wes. 7 Havesyou 
finished with that particular aspect? 

MR. SHINEHOFT: Yes. Let me just see 
ifsilenavesanytoingge)se. @No, I don*t have anything 


else to say about the issue of a transient adrenal. 
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insufficiency. 

THE COMMISSIONER: All right. Would 
this be a good time? 

MR. SHINEHOFT: Yes. Pitan eny Ol. 

THE COMMISSIONER: All right. 

MS. CRONK: Sir, just before you 
rise to leave and I don't know why I am coming to 
the defense of the Medical Corpsand the United 
States Army but you might be interested in the first 
footnote in the article where it makes it clear that 
the authors are from the pediatric service and the 
pathology service of Brook General Hospital which is 
a hospital in association with Fort Sam Houston 
Texas so it would appear at least it is a medical 
institution with both a pathology and pediatric 
Pacey. 

THE COMMISSIONER: Well, knowing 
absolutely nothing about it I think they probably 
have more knowledge of a lot of other diseases than 
they would of adrenal insufficiency in infants. 


Moy SCRONK = Well, sir, I am not going 


to ask you to take judicial notice of the number of 
pedtarevcl auminethesU.5- .Military but there 1s at 
least that reference to it. 


THE COMMISSIONER: All I can say is 
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that in World War II there wasn't one solitary 
pediatricianin the Canadian Army. Maybe some of 
us should have had a pediatrician. | 

MS. CRONK: They were SWLik obey faye) 
Houston Texas, sir. 

MRee cHINEHOM eee uewi Leber able sto 
finisheamyesubmission in about 15 or 20 minutes. 
Maybe half an hour at the outset. 

THE COMMISSIONER: A word to the wise 
then, Mr. Tobias? 

MR. TOBIAS: Oh, yes. I am going to 
try and speak to Mr. Olah over the evening break and 
Sind sOUL mi laeCcaiwarguicnm ght after Mr. Shinehoft. 

THE COMMISSIONER: (Yes. 

MR. TOBIAS: One way or the other he 
or I will be here, sir. 

THE COMMISSIONER: And you might send 
that message up to the Provincial Court, will you? 


Mee TOBUAS =e Yes, 8G Will) try to make 


the Provincial Court aware of what our activities are. 


THE COMMISSIONER: Yes. Thank you. 
PvleLightechen 10200 tomorrow. 


---\Whereupon the hearing was adjourned at 4:30 p.m. 


intial hoursday, the 2lsteday of June, 1984 at 
O= 00am. 
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